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in the Court of Appeals of the District o! Columbia. 


No. 2259. 

Henry D. Phillips, Appellant, 

YS. 

Richard A. Ballinger, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

Equity. No. 29716. 

Henry D. Phillips, Plaintiff, 
vs. 

Richard A. Ballinger, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Petition. 

Filed Oct. 24, 1910. 

In the Supreme Court of the District of Columbia. 

Equity. No. 29716. 

Henry D. Phillips, Plaintiff, 
vs. 

Richard A. Ballinger, Secretary of the Interior, Defendant. 

To the Honorable Justice of said Court: 

The plaintiff, Henry D. Phillips, respectfully shows unto the 
Court, as follows, to wit: 

1. That he is a citizen of the United States, a resident of the City 
of Trenton, County of Mercer, State of New Jersey and brings this 
suit in his own rights against Richard A. Ballinger, who is a tem- 
1—2259a 
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porarv resident of the City of Wellington, District of Columbia, 
and is the Secretary of the Interior. 

2. The plaintiff is and has been for many years engaged in the 
prosecution as an agent or attorney for claimants of claims against 
the Government before the Department of the Interior and its 
several bureaus including the Bureau of Pensions and as such has 
represented and does now represent many thousands of claimants 
for claims before said bureau with whom he has contracts for fees. 


He was admitted to practice before the Bureau of Pensions of the 
Department of the Interior on or about December 7, 1877. 

2 3. On June 6, 1910, James L. Davenport, then and now 

Commissioner of Pensions mailed to your petitioner a letter 
bearing said date, the purport of which was that said Davenport 
required the plaintiff to show cause on or before July 15, 1910, why 
the said Davenport should not recommend to the defendant, Diehard 
A. Ballinger, that the plaintiff be disbarred and excluded from fur¬ 
ther practice as an attorney or agent before the Department of the 
Interior and the bureaus thereof. Attached to said letter were cer¬ 
tain documents containing alleged specifications of alleged acts of 
misconduct on the part of the plaintiff together with copies of let¬ 
ters alleged to have been written by plaintiff. True and accurate 
copies of said letter of said Davenport and of the documents at¬ 
tached thereto are hereunto annexed, made a part hereof and marked 
“Plaintiff’s Exhibit No. 1.” Plaintiff further avers that said charges 
originated with and were preferred by said Davenport himself. 
Plaintiff further shows unto the Court that the charge in said letter 
is that plaintiff is “charged with improper practice as such agent and 
attorney in connection with matters pending before the Bureau of 
Pensions showing that the said Henry D. Phillips is disreputable, 
the particulars and grounds for such charge being as follows, to 


wit 


* 


* * 


Plaintiff is advised and believes and therefore 


avers 


that said charge involved an inference on the part of said Davenport 
that the plaintiff was guilty of improper practice because of certain 
acts alleged to have been committed and letters alleged to have been 
written hv the plaintiff and the further inference by said Davenport 
that plaintiff is disreputable in consequence thereof. Plain- 
3 tiff denies absolutely that he is disreputable, or that he lias 
done any act or thing which might reasonably be construed 
as disreputable and that even if it be admitted that" he committed 
all the acts and wrote all the letters forming the basis of said charges 
that it would not show thereby that he was in any wise disreputable. 

4. Plaintiff further shows unto the Court that the hearing of said 
supposed charges was for various reasons postponed by said" Daven¬ 
port from time to time until September 15, 1910, when over the 
objection and protest of plaintiff one L. Stillwell, then and now 
deputy commissioner of Pensions and then also claiming to act as 
Commissioner of Pensions in the absence from the District of Co¬ 
lumbia of the said James L. Davenport, Commissioner of Pensions 
undertook to proceed with the hearing of said alleged charges That 
at said alleged hearing certain documents called depositions and pur¬ 
porting to he the depositions of witnesses who had theretofore testi- 
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fied in the state of North Carolina in supposed support of said 
charges and which were taken before notaries public of said State, 
were offered and over the objection and protest of plaintiff, received 
and read in evidence, although the notaries public before whom said 
alleged depositions were claimed to have been taken w T ere not au¬ 
thorized by anv law to administer oaths to the witnesses called upon 
to testify. Plaintiff further shows unto the Court that over the ob¬ 
jection and protest of the plaintiff oaths were administered by a 
notary public in and for the District of Columbia to certain witnesses 
who were then and there produced as witnesses on behalf of the 
Bureau of Pensions against the plaintiff although no law exists which 
authorized a notary piblic to administer oaths to said wit- 
4 nesses. At said hearing the plaintiff while protesting that 
said proceedings to disbar him were illegal and void and with¬ 
out waiving his rights to so contest thereafter requested the said 
deputy or acting Commissioners of Pensions to issue a commission 
to take the depositions of witnesses who would testify in behalf of 
the plaintiff and in refutation of said charges but saicl request was 
refused by said deputy or acting Commissioner of Pensions over the 
objection'’and protest of the plaintiff; that the request also made by 
the plaintiff at the hearing that said deputy or acting Commissioner 
of Pensions cause subpoenas to issue to certain witnesses in the Dis¬ 
trict of Columbia whose names and addresses were given to him by 
the plaintiff, which witnesses would have testified in behalf of the 
plaintiff, was refused by said deputy or acting commissioner of 
Pensions. 

5. Thereafter, namely, on the 22ncl day of September 1910, the 
said Stillwell claiming then to be the acting Commissioner of Pen¬ 
sions wrote a letter to the defendant, the Secretary of the Interior, 
recommending that the plaintiff be disbarred and excluded from 
practice as an attorney and agent before the Department of the In¬ 
terior and the several bureaus thereof; and defendant has notified 
plaintiff that a hearing will be accorded him on said recommenda¬ 
tion on the 26th day of October, 1910. 

6. Plaintiff further avers that in reaching his conclusion that he 
should recommend the disbarment of the plaintiff as aforesaid, the 
said acting Commissioner of Pensions considered and gave weight 
to the said alleged depositions taken as aforesaid before an officer not 

authorized by law to administer oaths to the witnesses and to 
5 the testimony of said witnesses who testified at said alleged 
hearing and to whom oaths were administered by an officer 
who had as aforesaid no authority of law to administer oaths to 
them; and that the said alleged depositions and transcript of the 
testimony of said witnesses were attached to said letter of recommen¬ 
dation of said deputy or acting Commissioner of Pensions to the de¬ 
fendant, the Secretary of the Interior and were transmitted to the 
defendant therewith and will be considered and given weight by the 
defendant in reaching his conclusion whether or not to disbar the 
plaintiff in accordance with such recommendation. 

7. Plaintiff further shows unto the Court that he has been and 
is being irreparably injured by the pendency of said alleged proceed- 
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ings to disbar him as aforesaid and that if the defendant approves of 
the recommendation of said acting Commissioner of Penisons the 
defendant will thereupon summarily and forthwith disbar and ex¬ 
clude the plaintiff from practicing his profession before the Depart¬ 
ment. of the Interior and the bureaus thereof and the only relief 
which plaintiff will then have will be by instituting mandamus 
proceedings against the defendant to compel him to restore the plain¬ 
tiff to practice which proceedings will inevitably be pending fop a 
long period of time, to wit, several months, before being finally dis¬ 
posed of during all of which time the plaintiff will be prevented 
from practicing before said Department and its bureaus; as a re¬ 
sult of which the business of the plaintiff will be irretrievably in¬ 
jured or destroyed and other attorneys will be recognized in claims 
pending before said Bureau of Pensions and for the prosecution of 
which the plaintiff has contracts for fees and the plaintiff 

6 will be deprived of said fees and emoluments. The reputa¬ 
tion and standing of the plaintiff as attorney and agent will 

be seriously and permanently affected. 

8. Your" complainant further avers that in this manner irrepar¬ 
able injury will result to him for which he has no adequate remedy 
at law. 

9. Plaintiff is advised and believes that said proceedings to disbar 
and exclude him from practice as aforesaid are void upon the fol¬ 
lowing grounds; 

1. That Section 5 of the Act of Congress of July 4 1884 purport¬ 
ing to give to the Secretary of the Interior authority to suspend and 
exclude attorneys from practicing before the Department of the 
Interior and the bureaus thereof is void for uncertainty in so far as 
it attempts to authorize the Secretary of the Department of the In¬ 
terior to disbar or exclude from practice an attorney who is disrepu¬ 
table for the reason that the word “disreputable” is not defined bv 
the common law and the word has no common or general signifi¬ 
cation and the act does not define what shall constitute disreputable¬ 
ness. And the Act is also void in that it fails to provide any method 
or procedure for the summoning of witnesses to testify at the hear¬ 
ing or trial in any disbarment proceedings instituted thereunder or 
to provide any means for procuring testimony of such witnesses by 
depositions or otherwise; so that no such hearing of such charges is 
provided for as is guaranteed to persons accused of offenses under 
the fifth amendment to the Constitution of the United States. 

2. That even if said Act. of Congress and said Section 5 thereof be 

held to be valid, said proceedings are void because the alleged 

7 charges preferred as aforesaid against the plaintiff are based 
upon matters and things which are not within the purview 

and scope of said Act of Congress and it was and is beyond the power 
and jurisdiction of the said deputy or acting Commissioner of Pen¬ 
sions to consider or the defendant, the Secretary of the Interior to 
act upon said alleged charges. * 

3. That even if said Act of Congress is valid and even if the said 
charges are within its scope, the action taken by said deputy or 
acting Commissioner of Pensions thereunder is 'void because the 
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action of said deputy or acting Commissioner of Pensions has been 
and is based upon evidence illegally adduced as aforesaid. And in 
the absence of said alleged evidence, there is nothing before the de¬ 
fendant as Secretary of the Interior, upon which he could base a 
legal and valid order of disbarment against the plaintiff. 

Wherefore the premises considered, the plaintiff prays the Court 
as follows: 

1. That the United States writ of Subpoena issue out of this Court 
commanding the defendant, the Secretary of the Interior, to appear 
on a day certain and answer the exigencies of this bill of complaint. 

2. That the defendant be restrained and enjoined pendente lite 
and perpetually from proceeding against the plaintiff on the said 
charges as aforesaid or from suspending or disbarring the plaintiff 
from practice before the Department of the Interior or any of the 

bureaus thereof or in any manner interfering with the rights 
8 of your plaintiff as attorney or agent before the said Depart¬ 
ment and its bureaus for any cause or matter set forth or 
contained in said letter of June 6, 1910 containing said charges; or 
consideration of or action upon the recommendation of the acting 
Commissioner of Pensions as aforesaid; or from considering or acting 
upon said illegal evidence taken as aforesaid. 

3. And for such other and further relief as to the Court may 
seem meet and proper and the nature of the case may require. 

The defendant to this bill is Richard A. Ballinger, Secretary of 
the Interior, and his residence is in the City of Washington, Dis¬ 
trict- of Columbia. 

HENRY D. PHILLIPS, Plaintiff. 

TUCKER, KENYON & MACFARLAND and 
EDWARD S. BAILEY, 

Attorneys for Plaintiff. 


District of Columbia, ss: 

I do solemnly swear that I have read the foregoing bill of complaint 
by me subscribed and know the contents thereof; that the facts 
therein stated upon my personal knowledge are true and those stated 
upon information and belief I believe to be true. 

HENRY D. PHILLIPS, 

Subscribed and sworn to before me this 24th day of October, 
A. D. 1910. 

[seal.] AGNES L. MINICK, 

Notary Public , D. C. 
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9 Exhibit No. 1. 

Office of the Commissioner, 

Department of the Interior, Bureau of Pensions, Washington. 

In the Matter of Henry 1). Phillips, an Attorney Charged with 

Improper Practices in Certain Matters Before said Bureau of 

Pensions. 

To Henry D. Philips, Trenton, New Jersey: 

You are hereby notified that certain charges of improper prac¬ 
tices in connection with matters before said Bureau of Pensions, as 
set forth in the charges and specifications hereto annexed, have been 
preferred against you, and you are hereby cited to appear before the 
Commissioner of Pensions, on or before July 15, 1910, and to show 
cause on or before the above-mentioned date, if any you have, why 
the Commissioner of Pensions should not recommend to the Secre¬ 
tary of the Interior your disbarment and exclusion from further 
practice as an attorney or agent before said Department and the 
Bureaus thereof. 

At Washington, this 6th day of June, 1910. 

(Signed) ' J. L. DAVENPORT, 

Commissioner of Pensions. 

10 Department of the Interior, 

Bureau of Pensions, 
Washington, D. C., June 4, 1910. 

Before the Commissioner of Pensions. 

In re Henry D. Phillips. 

Henry D. Phillips of Trenton, in the County of Mercer, State of 
New T Jersey, who is now, and at all of the times hereinafter men¬ 
tioned has been, duly recognized and admitted as agent and attorney 
authorized to represent claimants before the Department of the 
Interior, and particularly the Bureau of Pensions of said Depart¬ 
ment, is hereby charged with improper practices as such agent and 
attorney in connection with matters pending before the Bureau of 
Pensions showing that said Henry I). Phillips is disreputable the 
particulars of and grounds for said charges being as follows, to wit: 

Ch orr/e 1. 

That said Henry D. Phillips, as agent or attorney duly authorized 
to represent, and recognized as the representative of Frank Burrell, 
an applicant for and claimant of pension before said Bureau of Pen¬ 
sions, has been guilty of improper practices as such attorney in con¬ 
nection with a matter pending before said Bureau of Pensions show- 
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ing him to be disreputable as such attorney, in that said Henry D. 
Phillips, did knowingly receive and collect, and having so received 
and collected has refused to repay or refund, the sum of $2, 
11 erroneously and inadvertently remitted and paid to him, 
said Phillips, by a pension agent of the United States, which 
said sum of $2 erroneously and inadvertently remitted and paid as 
aforesaid was, as he, the said Phillips, then and there well know, a 
part of the pension due and belonged to said Frank Burrell. 


Specification. 

That said Henry D. Phillips was, and has continued to be, at¬ 
torney and agent before said Bureau of Pensions of said Department 
for one Frank Burrell, late of Company H. 100th United States 
colored Volunteer Infantrv, Certificate No. 905.234; that on or about 
May 23, 1907, the United States Pension agent at Louisville, Ken¬ 
tucky, erroneously and by inadvertence delivered to said Plenry D. 
Phillips certain check or order on the Treasury of the United States 
for the sum of $2, said sum of $2 being a part of the amount of 
Pension due and belonged to said Frank Burrell, which said check 
or order so erroneouslv and inadvertentlv delivered as aforesaid, was 
by the said Henry D. Phillips presented for payment, and the 
amount named therein inadvertently and improperly paid to said 
Henry I). Phillips by pension agent; that said sum of $2 so received 
by said Phillips as aforesaid was paid to him by said Pension agent 
under the mistake and apprehension that said Phillips was entitled 
thereto as a fee for services as such attorney and agent in the matter 
of the application of said Burrell for a certificate of pension under 
the act of Congress of Feb. 6, 1907, when in truth and in fact, as 
he, the said Phillips, then and there, and at all times herein men¬ 
tioned, well knew, he was not so entitled, and that by section 3 of 
said act it was provided that no pension attorney claim agent, 
12 or other person should receive any compensation for services 
in presenting any claim or securing any pension under said 
act; that said Phillips well knowing that the receipt by him of said 
money as aforesaid was unauthorized and in contravention of law, 
did wrongfully and unlawfully, and in fraud and violation of the 
law and regulations of said Pension Bureau and of the Department 
of the Interior, and in fraud of the rights of said Burrell, retain, 
and has ever since retained and refused to repay, said sum of $2, 
although repeatedly requested and directed so to do by the Com¬ 
missioner of Pensions. 


Charge 2. 

That he, the said Phillips, being at the time duly authorized as 
agent and attorney to represent before said Bureau of Pensions, one 
Martha Carter, widow of William J. Carter, late of Co. F, 1st Mary, 
land Infantry, did wilfully and unlawfully, knowingly and wrong- 
fully receive and retain a greater compensation for his services as 
such agent and attorney for said Martha Carter in prosecuting the 
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claim of said Martha Carter for the accrued pension of the said de¬ 
ceased soldier, William J. Carter, than that lawfully received by 
him, and in excess of the sum which he, the said Phillips, as such 
agent and attorney, was entitled under his contract with said Martha 
Carter to receive, in the manner following, to wit: 

Specification. 

That he, the said Phillips, prior to the allowance of said claim 
for accrued pension, did enter into a contract or agreement with 
the said Martha Carter, whereby he, the said Phillips, was to receive 
from said Martha Carter the sum of three dollars, in full com- 
13 pensation for his services in prosecuting said claim for ac¬ 
crued pension; that said agreement was duly, and in the 
manner by law provided, executed and certified and filed with the 
Commissioner of Pensions, by the said Phillips; that on, to wit, 
November 21, 1906. after the allowance of said claim for accrued 
pension said Phillips procured the payment by said Martha Carter, 
claimant as aforesaid, of the lawful fee of $3. the amount named 
and specified in the agreement aforesaid; that thereafter and on 
December 10, 1906, said Phillips knowingly, wilfully and unlaw¬ 
fully procured from said Martha Carter, claimant as aforesaid, the 
further sum of $3. for said services in representing the said Martha 
Carter as such claimant, which further sum of $3. the said Phillips 
has since knowingly, wilfully and unlawfully retained; in violation 
of his obligations as agent and attorney for said Martha Carter, and 
in fraud of his said client. 


Charge 3. 

That said Henry D. Phillips agent and attorney as aforesaid, has 
knowingly, wilfully and unlawfully withheld and retained, and does 
still withhold and retain, although requested and demanded to re¬ 
fund the same, the sum of $2.00 erroneously and inadvertently paid 
to him by a United — Pension Agent upon the erroneous and inad¬ 
vertent certification by the Pension Bureau on January 3, 1907, and 
to which sum said Phillips well knew at the time of receiving the 
same and at all times thereafter, he was not entitled; the particulars 
of the said reception and retention of said sum of $2.00 being as 
follows; to wit: 


Specification. 

That under the issue of January 3, 1907, in the increase 
14 claim of Oliver Peacock, Co. B., 4th Maryland Infantry 
certificate No. 771,985, said Bureau of Pensions inadvertently 
and erroneously certified, and upon such certification, a United 
States Pension Agent paid to the said Phillips the sum of $2.00 
which he had not earned, and to which he was not legally or other¬ 
wise entitled, but which sum rightfully belonged and was payable 
to another attorney, to wit, J. B. Cra-lle & Co.; that thereafter and 
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on January 29, 1909, the said Phillips was advised of such inad¬ 
vertence and error, and the return of said fee was demanded by the 
Acting Commissioner of Pensions; that said Phillips then and there 
refused, and has at all times since refused to refund said sum of 
$2.00 or any part thereof so erroneously and inadvertently paid to 
him as aforesaid. 


Charge 4. 

That he, the said Phillips, did, from time to time and on or about 
the dates appearing thereon, write and deliver and cause to be writ¬ 
ten and delivered to the United States Pension Agency, Louisville, 
Kentucky, the Department of the Interior, and Bureau of Pensions, 
certain scurrilous and contemptuous letters reflecting upon ’the char¬ 
acter and integrity of the adjudicating officers of the Department of 
the Interior and of the said Bureau of Pensions, before which De¬ 
partment and Bureau he is and was, when said letters were delivered, 
admitted to practice; copies of which said letters are here set forth, 
and marked Exhibits A, B, C, D, E, F, G, H, and I. 


15 Exhibit “A.” 

“Law Offices of Henry D. Phillips, Corner State and Montgomery 

Sts. 

Trenton, N. J., July 24, 1907. 

A. T. Wood, Esq., U. S. Pension Agent, Louisville, Ky. 

Dear Sir: I am in receipt of your favor of July 15, 1907, ad¬ 
dressed to me at Washington, D. C., and in reply have to say that 
I sadly regret your mistake in sending me the check for $2 through 
error. I try to be an honest man and would promptly refund this 
$2. to you were it not for the fact that I have a score to even up with 
the Pension Bureau like this. 

Some years ago I obtained $3 for securing the accrued pension 
for one Louisa Aab. The action in the premises were both proper 
and legal. II. Clay Evans, whose notary for malicious acts is prob¬ 
ably known to you, demanded the surrender of this $3 from me. 

I surrendered it under protest and appealed to the Secretary of the 
Interior, “Where there is a Board of Appeals composed of individuals 
largely unfit to pass upon the matter referred to them.” My appeal 
was promptly denied and characterized as an effort to escape the 
penalties of the Statute. 

This Board of Appeals decided that an accrued application was a 
pension case, and the fee therein payable by the Government. 

16 When they discovered a year thereafter what the effect of 
this decision, was, they promptly turned tail on such decision, 

and held that an accrued application was not a pension case, and 
therefore I was entitled to the $3 in the Aab case which I have re¬ 
ceived and had refunded. 

I thereupon asked Mr. Evans to return my $3. He declined to 

2—2259a 
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do so. I brought mandamus proceedings to compel him to refund 
the money and the Supreme Court of the District allowed the writ to 
issue, but he appealed and won out on the ground of want of juris¬ 
diction over him. Had Mr. Evans been an honest man he could 
have secured, through the machinery of the Pension Bureau, the 
repayment of this money to me; but we know that he is nothing but 
a scalh/wag, and the $3 remains unpaid. 

It is a very small matter to me but it is a long lane that has no 
turn, and I always determined that if an opportunity arose by which 
I could square this matter up, I would certainly do so, hence my re¬ 
fusal to return your $2. 

It would please me if you would advise the Pension Bureau of the 
contents of this letter, and ask them if they can’t pay you the money. 

Very truly, 

(Signed) H. D. PHILLIPS. 


17 Exhibit “B.” 

“Law Offices of Henry D. Phillips, #470 Louisiana Avenue. 

Washington, D. C., Aug. 26, 1007. 
The Commissioner of Pensions, Washington, D. C. 

Sir: I return herewith your letter of Aug. 1, 1907, without action 
for the following reasons: 

1. You fail to state wherein the statute gives you jurisdiction to 
make the request. 

2. You misstate the facts. 

The only fee receivable for services rendered for another in an ap¬ 
plication for pension, is that provided by the statute, which you are 
obliged to certify and order paid through the agent duly appointed 
for paying pensions. That Statute, therefore, gives you jurisdiction 
over such fee as you may certify and order paid, and where your 
action in this regard is unlawful or arises from error, you have the 
resulting jurisdiction to recoup such fee from the person in whose 
favor the illegality or error is made; but where neither occur, that is 
to say, where you have no authority to certify and order paid a fee 
there is no statute giving you authority to interfere with the a hairs 
of another, and therefore, when you interfere as you have done in 
this matter, your interference is without lawful authority and is a 
nullity. 

Your effort to include in the recital of the facts in this 

18 matter that there was an allowance made to the pensioner on 
April T>, 1907, in which you could not lawfully—and as a 

matter of fact did not—certify and order paid to me a fee, is simply 
a pretense made for the purpose of giving you jurisdiction. 

The naked fact is that Congress passed an act, approved February 
6, 1907, under which certain persons may be beneficiaries but, in 
behalf of whom, no attorney authorized by the Secretary of the 
Interior to practice before the Interior Department can act. No 
such attorney under the regulations of your Bureau can be known 
under the act of Feb. 6, 1907; therefore' no fee can be certified and 
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ordered paid by you, and therefore, you have no jurisdiction over 
another. The act of the agent for paying pensions was not con¬ 
nected with you in any way, neither are you responsible therefor. 
His functions are entirely divorced from yours, and lie is responsible 
alone, not to you, but to the Treasury Department for public moneys 
in his hands. 

Further, the fact is that in law the two dollars voluntarily ad¬ 
vanced to me by the agent for paying pensions at Louisville, Kv., 
can not be applied to any case for the reasons previously stated, and 
therefore you have no jurisdiction in the premises, nor can such 
agent maintain an action against me because a voluntary payment 
in law, is a gift, where the giver has no standing in Court to cover 
that which he has voluntarily advanced. 

This unlawful action and intrusion into my affairs on your part¬ 
is on all fours with the action taken by you in the Aab case, some 
nine months since. It comes from the same source and is 

19 entitled to no more respect than should have been given in 
that case. 

The two dollars that I am in hand in this matter, I will credit in 
my conscience to the three dollars which I, with some degree of 
strenuoasitv, endeavored to recover from you in the Aab case, and 
as it is a long lane that has no turn, I am willing to wait another 
period of nine months in order to recover the one dollar still re¬ 
maining as a result of the incompetent and unlawful action of the 
fake “Law Division” of your Bureau. 

Very respectfully, 

(Signed) H. D. PHILLIPS.” 

20 Exhibit “0.” 

“Law Offices of Henry D. Phillips, #618 F Street. 

Washington, D. C., Sept. 10, 1908. 
The Commissioner of Pensions, Washington, D. C. 

Sir: I have your favor of July 23, 1908, in the application for 
pension under the Act of April 19, 1908, of Mary F. Bohn, widow 
of Henry C., Co. E. 1st Md. Inf., Ctf. #879,522, in which you deny 
me a fee on the ground that “it appears that the same was not signed 
by the claimant of the presence of two witnesses as required.” 

I understand that this case was placed in the hands of a detective 
for investigation and upon the findings of said detective, you ac¬ 
cepted the declaration executed by the applicant, which contains the 
power of attorney‘characterized by you, as a duly executed declara¬ 
tion. and accordingly granted a pension under the Act referred to 
to the applicant. I was not present at the execution of this paper and 
have no facts relative to the matter other than what appear in the 
filed of your Bureau, and if the declaration is a valid one to secure 
pension it is likewise a valid one to secure fee for me. I demand the 
fee therein. I performed all the services necessary in this case, and 
going beyond the question of fee at all, I desire to call your atten¬ 
tion that this is only another instance of the many showing the 
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maladministration of your Bureau. If you discovered, having 
means of discovery not possessed by me, that the power of the 
21 attorney referred to was invalid through the ignorance of 
the Magistrate who executed same, it was your duty in com¬ 
mon justice to call an attorney’s attention to the conditions and 
give him time within — to correct an error beyond his knowledge 
and control. Any public officer desiring to do justice to his fellows 
would pursue course but who ever heard of the Pension Bureau 
trying to do justice to an attorney or trying to save a pensioner any 
sum of money, if they could possibly cheat him out of it. 

Again requesting the payment of the fee in this case, I beg to re- 
main. 

Very respectfully, 

(Signed) H. D. PHILLIPS.” 


22 Exhibit “D.” 

“Law Offices of Henry D. Phillips, #618 F Street. 

Washington, D. C., Oct . 15, 1908. 
The Commissioner of Pensions. 

Sir: I am in receipt of your favor of September 14, 1908, in the 
case of Mary F. Bohn, widow of Henry, late of Co. E, First Md. 
Inft., Ctf. #653261. The matter of my fee therein I will not refer 
to in this communication, the reason for my addressing you being 
due solely to the actions of your Bureau as disclosed by the papers 
contained in the jacket in this case, which I have carefully ex¬ 
amined. 

First. The application made by the widow under the Act of April 
19, 1908, contained a power of attorney to me as well as do former 
declarations filed by her now contained in her jacket. Her case was 
duly proved, and on May 11, a certain letter was written by S. A. 
Cuddy, Chief of the Law Division, (socalled), of your Bureau, ad¬ 
dressed to the Chief of the Examination Division, also of your 
Bureau, calling his attention to the fact that the dates given in said 
declaration were prior to the date of the signing of the Act of April 
19, 1908, and if it appeared for the examination of the witnesses 
and the applicants that these dates were correct Mr. Cuddy embodies 
instructions of which the following is an exact- copy: 

“If it shall appear that the declaration was executed prior to 
April 19, 1908, and for that reason cannot be accepted as a declara¬ 
tion under the provisions of Act approved on that date, the Special 
Examiner should so advise the claimant and hand to her the in¬ 
closed blank declaration to the end that if she desired to file a claim 
for pension under said Act she will be in position to do so, 

23 and the special Examiner should advise her that- full instruc¬ 
tions with reference to the method of the execution of the 

declaration and a copy of the Act in question are printed on the 
back of the instrument. 

(Signed) 


S. A. CUDDY.” 
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I enclose and hand you herewith a copy of a declaration used in 
your Bureau, being an exact copy of the declaration that Mr. Cuddy 
enclosed in his aforesaid letter, and under the conditions explained 
therein he directed the same to be executed by the applicant. The 
declaration you will observe contains no power of attorney, nor any 
space therein to insert one. The practical result of such instructions, 
and such practice, (that it is a practice no one can deny), would 
have been this; the utter elimination of me as an attorney in said 
case notwithstanding the fact that it is my case, in the sense of an 
attorney; that I procured the case; that I filed the case in your Bu¬ 
reau; that I sustained the case by filing all the necessary evidence 
required to cause its allowance; that under the law T and Buies and 
Regulations of your Bureau, I had acquired substantial financial 
rights therein. Can you justify this conduct from any standpoint? 
Could this conduct be more reprehensible, more dishonest? Isn 7 t 
it pure shystering? Can you find any such conduct in any Court or 
any Executive Bureau or Department in the United States? It is 
unnecessary for me to state to you that you should have advised me 
of any informality in the execution of said paper and allowed me 
to have the informality corrected. Your duty was too clear to war¬ 
rant argument. 

To destroy this conduct, it being a practice in your bureau, it 
will be necessary for vou to make or cause to be made, a rule that 
will prevent its repetition, and I therefore ask you to cause 

24 the same to be made, and send me a copy thereof. 

Second. It further appears from the papers in said case 
that on July 20tli the case went to the Law Division for an opinion 
as to the validity of the power of attorney therein. On July 23rd, 
the aforementioned Law Division declared the power of attorney 
to me invalid and on the same date mailed me a letter with refer¬ 
ence to rule 4, a copy of which letter is also on file in the case; and 
instantly the case was sent forward in your Bureau for allowance.. 

At the time this letter was addressed to me it was the first notice 
that I had of the informality of said power of attorney, I, of course, 
never knowing of the case being sent to the field for examination. 
On July 29th six days after the letter of July 23rd, this case was 
allowed by your Bureau and on July 30th the certificate of pension 
was mailed to the applicant. At the time of mailing me your letter 
of July 23rd. the case was half way on its due course for allowance. 
The writer of said letter knew that it was a physical impossibility 
for me to have got and filed in your Bureau a power of attorney prior 
to the issuance of said certificate and the result of his conduct was 
my entire elimination from said case as attorney and loss of all com¬ 
pensation for services rendered. Do I need to characterize this con¬ 
duct? Must T consider the conscience of your Bureau so lacerated 
and benumbed that it cannot behold the dishonesty and shystering 
of this practice? Is it not the calling of an attorney in your Bureau 
an honorable one, and if so, is he not to be accorded the same treat¬ 
ment that one receives in any Court of Justice, and before 

25 any Bureau of the Executive Department of the National 
Government? This is no exceptional case. It is an exhibi- 
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tion only of the damnable and in.defensible treatment that your 
Bureau accords to its practitioners. Do you desire the same to he 
continued? If so, this letter is useless. If you do not, then T ask 
you to cause to be made a rule to he used in the practice of your 
Bureau that will require a notice to be given an attorney of a re¬ 
sponsible time, 30 or 00 days, to tile corrected papers in any instance 
where the same is necessary in order to preserve his rights as ac¬ 
corded to him by the Law and the .Rules and Regulations of your 
Bureau. I request a copy of such rule when so made. 

Verv respectfullv, 

(Signed) "' H. D. PHILLIPS.” 


26 Exhibit “E.” 

Trenton, N. L, Oct. 23, 1908. 

“The Commissioner of Pensions. 

Sir: The attached alleged subpoena and letter of mine dated this 
day explains themselves. 

You are somewhat familiar with the treatment accorded to me 
by your Bureau during the past twelve years—that is to say, that 
during all of this time the records show that you have attempted 
to do all manner of unlawful things to me. even to the extent of 
attempting unlawful and malicious/// disbarment, without notice, 
without trial, and without any offense known to the law having 
been committed. All of these attempts have gone for naught be 
cause they have been actuated by malice and without cause. There¬ 
fore, my attitude toward you all this time, necessarily, has been 
one of extreme suspicion, and I have had to look upon you at all 
times with an abundance of caution. I have had to make it a funda¬ 
mental rule that no person in my employ shall be interview- by 
an examiner from your office. You will recall in the winter of 
1899-1900, in the Mrs. Sippey case, I had to lock my Washington 
office against a subpcena server of the District, and when this matter 
was cleared up your conduct was found to be not only unjustifiable 
and reprehensible but absolutely without cause. It should be un¬ 
necessary for me to say, but it is not, because of the treatment ac 
corded me, that it is impossible for this office or the Washington 
office to do anything contrary to law, and I am as fearless as against 
you as an angel in Heaven. 

27 2. An examiner has taken the deposition- of the parties 
named in the subpoena attached. I "am probably accurate 

in stating that this testimony relates entirely to certain erasures 
made in their respective applications transmitted bv me to your 
Bureau March 7. 8 and 9, 1907, under act of Feb., 6, 1907. As to 
said erasures and as to anything in and about the said applications 
I am perfectly willing to be free and open with von and explain 
anything that you may desire in connection therewith, but I do not 
intend to have such explanation made in the method pursued bv 
your bureau. Your method is secretive, suspicious, condemnatory 
and with the single thought of causing evil to the person whether 
innocent or guilty. I am frank, open, candid, and have nothing 
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to conceal. The Notary who 'xecuted said application is in ex¬ 
actly the same position. This rule that I have adhered to for self- 
protection during the past, twelve years will ever he adhered to. If 
vou desire to know anything in the said several cases arid the 
Examiner will come to my office openly, candidly and honestly with¬ 
holding nothing and ask for information, it will be my pleasure 
to give it to him. If you desire this information I respectfully ask 
you to have him wnit upon me in the way that I have indicated 
on Friday, October 30, and I will be glad to see him. 

3. I have a complaint to lodge with you as to the manner in 
which I have been treated in the approach by the Examiner to the 
persons named in said subpoena. I have seen some of them. The 
Examiner in leaving swore each of them to secrecv. Where is the 
authority for such conduct? Isn’t the Government open, 

28 honest and candid with its citizens and anxious to do no 
one wrong? Or does it go back of the door, af/raid of the 

law, and afraid to let its methods become public? He criticized my 
conduct as an attorney, and with what right? He left each one 
with a suspicion lingering that T had committed some offensive and 
with what jurisdiction? Each of the persons whom I have inter¬ 
viewed looked upon me with suspicion. Wherefore shall I humiliate 
myself before my clients and neighbors? If there was anything 
relating to the erasures in these papers and the Examiner saw the 
pensioner, it was his business to leave the pensioner’s mind in the 
condition where he would have the status considered as between 
himself and the government. What right have you to pursue 
methods that will create this mental condition as against innocent 
persons, and as to facts of which you have no knowledge of the 
truth ? 

I respectfully insist that inasmuch as neither Miss O’Shea nor I 
are guilty of any offense, no indiscretion, having done no matter 
against which a criticism can properly be lodged that you take 
action in me and Miss O’Shea in the same position in their mind 
as we occupied before the unjustifiable conduct had by the Ex¬ 
aminer. And I respectfully ask you to inform what you intend to 
do in this regard before it is done. 

Awaiting your reply in the premises. I beg to remain 
Verv respectfully. 

’ (Signed) HENEY D. PHILLIPS.” 

29 Exhibit “F.” 

“Law Office of Henry D. Phillips, #618 F Street. 

Washington, D. C., October 26, 1908. 
The Commissioner of Pensions. 

Sir: 1 have your attached favor of the 22nd instant and I re¬ 
turn it herewith so that you may see that it has no reference what¬ 
soever to my letter addressed to you on the 15th instant. The 
matter set. out in mv communication of the latter date distinctlv 
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says that I do not present to you for consideration in any way 
whatever the question of the right or non-right to the fee in the 
Bohn case. On the contrary that letter distinctly shows that in 
going over the papers contained in the jacket of said case I had 
discovered therein two reprehensible practices of your Bureau and 
I conceived it my duty to call your attention thereto. The ad¬ 
jectives used in said communication were not offensively used in 
any way whatever. I now repeat v T hat was said by me in that 
communication. 

“First. The application made by the widow under the Act of 
April 19, 1908, contained a power of attorney to me, as well as do 
former declarations filed by her now contained in her jacket. Her 
case was duly proved, and on May lltli a certain letter was written 
by S. A. Cuddy, Chief of the Law Division, (so called), of 

30 your Bureau addressed to the Chief of the Special Examina¬ 
tion Division, also of your Bureau, calling his attention to 

the fact that the dates given in said declaration were prior to the 
date of the signing of the Act of April 19, 1908. and if it appeared 
from the Examination of the witnesses and the applicant that these 
dates were correct Mr. Cuddy embodies instructions of which the 
following is an exact copy: 

“If it shall appear that the declaration was executed prior to April 
19, 1908 and for that reason cannot be accepted as a declaration 
under the provisions of the Act approved on that date, the Special 
Examiner should so advise the claimant and hand to her the en¬ 
closed blank declaration, to the end that if she desires to file a claim 
for pension under said act she will be in position to do so, and the 
Special Examiner should advise her that full instructions with ref¬ 
erence to the method of the execution of the declaration and a copy 
of the Act in question are printed on the back of the instrument. 

(Signed) S. A. CUDDY.” 

I enclose and hand you herewith a copy of a declaration used in 
your bureau, being an Exact copy of the declaration that Mr. Cuddy 
enclosed in his aforesaid letter, and under the conditions explained 
therein he directed the same to be executed by the applicant. The 
declaration yon will observe contains no power of attorney, nor anv 
space therein to insert one. The practical result of such instructions, 
and such practice, (that it is a practice no one can deny)', 

31 would have been this; The utter elimination of me as an 
attorney in said case notwithstanding the fact that it is my 

case in the sense of an attorney; that T procured the case, that I 
filed the case in your Bureau; that T sustained the case by filing all 
the necessary evidence required to cause its allowance; that under 
the laws and Buies and Regulations of your Bureau, T had acquired 
substantial financial rights therein. Can you justify this conduct 
from any standpoint? Could this conduct be more reprehensible 
more dishonest? Isn’t it pure shystering? Can you find any such 
conduct in any Court or any Executive Bureau or Department in 
the United States? Tt is necessary for me to state to von what vou 



RICHARD A. BALLINGER, SECRETARY OE THE INTERIOR. 17 

should have done. It is unnecessary for me to state that you should 
have advised me of any informality in the execution of said paper 
and allowed me to have the informality corrected. Your duty is 
too clear to warrant argument. 

To destroy this conduct, it being a practice in your Bureau., it 
will be necessary for you to make, or cause to be made, a rule that 
will prevent its repetition, and I therefore ask you to cause the 
same to be made and to send me a copy thereof. 

Two. It further appears from the papers in said case that on July 
20th the case went to the Law Division for an opinion as to the 
validity of the power of attorney therein. On July 23rd, the afore¬ 
mentioned Law Division declared the power of attorney to 

32 me invalid and on the same date mailed me a letter with 
reference to Rule 4, a copy of which letter is also on file 

in the case; And instantly the case was sent forward in your Bureau 
for allowance. 

At the time this letter was addressed to me it was the first notice 
that I had had of the informality of said power of attorney, I of 
course never knowing of the case being sent to the field for ex¬ 
amination. On July 29th, six days after the letter of July 23rd, 
this case was allowed by your Bureau and on July 30th, the certifi¬ 
cate of pension was mailed to the applicant. At the time of mailing 
me your letter of July 23rd, the case was halfway on its due course 
for allowance. The writer of said letter knew that it was a physical 
impossibility for me to have got and filed in your Bureau a power 
of attorney prior to the issuance of said certificate, and the result 
of his conduct was my entire elimination from said cause as at¬ 
torney and loss of all compensation for services rendered. Do. I 
need to characterize this conduct”? Must I consider the conscience 
of your Bureau so lacerated and benumbed that it cannot behold the 
dishonesty and shvstering of this practice? Is not the calling of an 
attorney in your Bureau an honorable one, and if so, is he not to be 
accorded the same treatment that one receives in any Court of Jus¬ 
tice, and before any Bureau of the Executive Departments 

33 of the National Government? This is no exceptional case. 
It is an exhibition only of the damnable and indefensible 

treatment that your Bureau accords to its practitioners. Do you 
desire the same to be continued? If so, this letter is useless. If 
you do not, then I ask you to cause to be made a rule to be used 
in the practice of your Bureau that will require a notice to be given 
an attorney of an reasonable time, 30 or 60 days, to file corrected 
papers in any instance where the same is necessary in order to pre¬ 
serve his rights as accorded to him by the Laws and Rules and 
Regulations'of your Bureau. I request a copy of such rules when 
so made.” 

I respectfully insist that this is a matter of grave importance to 
your Bureau: that it merits your consideration. The practices dis¬ 
closed are not such that there can be any two opinions about their 
impropriety. Therefore, It is kindly urged upon you. to take the 
action that I have asked you to take in the above mentioned words. 
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Waiting information from yon as to what you have done in the 
premises, I am, 

Very respectfully, 

(Signed) H. D. PHILLIPS. 


34 Exhibit “G.” 

Trenton, N. J., October 9, 1909. 

The Secretarv of the Interior. 

\j 

Sir: I return herewith your favor of the 5th instant, together with 
certain papers transmitted to you on October, 2nd. 

In your favor of October 5, you state, “You are advised that the 
Department, concurring in the judgment of the Bureau of Pensions 
that your proposed circular should not be approved on the ground 
that it does not correctly state the law orders or practices of the Bu¬ 
reau which form the subject of said circular, declines to accede to 
your request.” 

My contention is that this statement is untrue and that my circular 
should be approved because it correctly states the status desired to be 
exploited. As time is essential to me in this matter I will waive my 
rights to require the Pension Bureau to give me the reason for the 
conclusion arrived at, and I will now proceed to show that said con¬ 
clusions are fallacious and I will take up said circular sentence by 
sentence and prove the correctness of the same. 

1. “Statement of Law.” 

I submit that this is a proper heading for the circular. 

2. On March 15, 1904, the Commissioner of Pensions made an 

order, that in allowing applications for pension under the 

35 Act of June 27, 1890, age should be rated as follows: 62 years 
at $6, 65 at $8, 68 at $10 and 70 at $12 per month.” 

The order referred to was Dated March 15, 1904. The purpose 
of a circular adroitly prepared is to state a fact in the fewest and 
shortest words in order to impress the minds. It would be inadvisa¬ 
ble for me to give the entire order in place of this sentence. You 
are aware of the order and there is nothing in this sentence that is 
misleading. Stripped of all it- verbiage the order is just what I have 
stated. You may add words to this sentence, but it would not add 
enlightenment ; on the other hand it would add confusion to the mind 
of people many of whom can neither read nor write. 

3. “Applications for Original as well as for Increase of Pensions 
allowed between April, 190 J and approximately June 1900, were 
rated by the Pension Bureau erroneously, and not in accordance with 
the law then in force which the Supreme Court, of the District of 
Columbia on a test case so declared.” 

This is probably the sentence that irritates the two gentlemen who 
run the Law Division in the Bureau of Pensions. The poet, Mr. 
Ware, was the Commissioner of Pensions at the time of the promulga¬ 
tion of Order 78. His views were exploited in public press at the 
time. Thev were doubtlesslv inspired bv Mr. Cuddv and Mr. 

V t 1 t I 
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Stewart. The trio put these views in execution and contin- 

36 ued so to do until Feb. 17, 1905, when William Osenberg 
Co. “B” 5" N. Y. H. A. Ctf. 1,082,104, hailed them into the 

Supreme Court of the District of Columbia as law breakers, by filing 
in the Clerk’s office of said Court a petition for a writ of Mandamus 
and stated Inter Alia the following: 

“Your petitioner shows, that he has been advised and believes, and 
therefore charges, that he has a right to offer evidence to show the ex¬ 
istence of the disabilities alleged by him as cause for pension in his 
said application, and to show the degree of his inability to earn a 
support by manual labor; and that it is the duty of the Commissioner 
of Pensions to receive and consider evidence of such disabilities and 
to subject your petitioner to a physical examination by Examining 
Surgeons, especially appointed by the Secretary of the Interior, 
under the law for that purpose, which said Examining Surgeons 
are required by Act of Congress to rate specifically each disability 
found upon examination; and that upon the coming in of such evi¬ 
dence, and of the report of such examining surgeons, it becomes the 
clutv of the Commissioner of Pensions to determine the degree of 
the applicant’s inability to earn a support by manual labor, and to 
fix his rate of pension accordingly, all of which the said Commis¬ 
sioner of Pensions has whollv failed and refused to do and still does 
refuse so to do. 

The case is known as Ossenberg v. Hitchcock at Law No. 

37 47,535. In due time the matter came on for hearing, the 
result being that the justice found the respondents guilty and 

gave the Pension Bureau a specified time within which it should 
rate Ossenberg’s pension according to law. 

The Pension Bureau thereupon took the matter up, abandoned 
its unlawful practice and rated him according to law. These un¬ 
lawful practices as set forth in Ossenberg’s petition began, as I have 
stated with the Bureau’s examination of said Act, in April, and 
ended at no date that I can accurately specify, but. being in active 
practice at that time my best judgment is that they continued to 
June 1905. I used this is an approximate date. Therefore, in the 
sentence quoted, I have told the truth and I challenge Mr. Cuddy or 
Mr. Stewart to deny it. 

4. “Very many, if not all, such cases can be reopened and re- 
rated. 

If sentence three stands, this stands, and I challenge the Pension 
Bureau to show cause why it should not stand. 

5. “At the present time I am making a specialty in the prosecution 
of such cases.” 

This is true and I challenge contradiction. 

6. “Your own as well as other comrades’ cases is solicited. 

This is true and I challenge contradiction. 

7. “Remember! If your first pension was allowed under the ad 
of June 27, 1890, between April, 1904 and June 1905; or if an in¬ 
crease in said pension was granted to you between said dates, 

38 you may be entitled, as above indicated. Write to me and 
find out.” 
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This only follows the body of my circular which is true. It is 
inserted simply as a conclusion to draw attention. 

I respectfully ask that you direct the Bureau of Pensions to ap¬ 
prove my circular, and I ask for a copy of your direction to said 
Bureau together with the return to me of the enclosed papers. 

As I have already stated this is a matter special and I am waiting 
your action in this premises. 

Very respectfully, 

(Signed) HENRY D. PHILLIPS. 


39 Exhibit “H.” 

“Law Offices of H. D. Phillips, Comer State and Montgomery Sts. 

Trenton, N. J., Feb. 3, 1909. 

The Commissioner of Pensions. 

Sir: I have your favor of Jan. 29th inst. case of Oliver Peacock, 
B. 4th Md. Inft., Ctf. 771,985, wherein you require me to refund and 
pay over to you the sum of $2 that amount having been previously 
paid to me by the U. S. Pension Agent as an attorney fee in an in¬ 
crease case of said Peacock, to the end that the case may be turned 
over to Cralle & Company, whom you find entitled to same. 

Your requirement is refused. Prior to July 14, 1908, I filed a 
brief with the Secretary of the Interior in the matters growing out 
of your illicit acts in the case of one Ann Chambers, and therein and 
thereby exploited the practice prevailing in your Bureau in securing 
the refundment of fees improperly paid attorneys, and the paying 
over of same by you to the attorneys rightfully entitled, and also 
cited the leading cases upholding such practice; but the Secretary by 
a memorandum filed as of July 14, 1908, summarily dismissed this 
contention in the following words: “Necessarilv, if such other attor- 
ney prosecuted the claim to final adjudication, he is entitled 

40 to the fee prescribed by law for his work, and to admit the 
contention here made, it would require that such other attor¬ 
ney must be called on to refund the fee paid to him under such cir¬ 
cumstances and the only way that it would seem such order might be 
enforced would be under threat of suspension or disbarment. Such 
proceedings would be so inequitable that it does not deserve serious 
consideration.” 

My brief above referred to is accessible to you as well as the 
memorandum of the Secretary just mentioned. 

Very respectfully, 

(Signed) HENRY D. PHILLIPS. 


41 Exhibit “I.” 

Trenton, N. J., Nov. 9, 1909. 

Mr. J. L. Davenport, Acting Commissioner of Pensions, Washing¬ 
ton, D. C. 

Sir: I recently had a conversation with you in relation to order 
78. In that conversation I told you that the Assistant Secretary of 
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the Interior, Mr. Wilson, advised me that in the matter in hand I 
would only stir up pension claimants and be unable to obtain any 
money for them. I was practically told by you the same thing, and 
further was advised that it would be well for me to devote my activi¬ 
ties in other directions: that the only case that got through the 
proceedures of your Bureau with unlawful action was the Ossen- 
berger case, and that it would be impossible for me to find a dupli¬ 
cate and other talk on the same line. 

I write this letter to enter my protest against what you and Mr. 
Wilson have stated to me and the truth of such statements. The 
Bureau has acknowledged that it violated the law in the adjudication 
of the Ossenberg Case, and I now and here assert that it violated the 
law in its whole treatment of Order 78. From its initiation down 
to, and subsecjuent to, its arraignment in Court by me in the Ossen¬ 
berg case. Just when its unlawful practices ceased I am un- 

42 able to say, but I intend to take June 30, 1905, as an ap¬ 
proximate date but upon further investigation I am horri¬ 
fied to state that your unlawful practices continued to Feb. 6, 1907, 
when order 78 became functus officio. 

The Ossenberg case established that you were without authority 
in law to grant a pension under order 68, but the question was left 
open as to whether or not you might take order 78 as a side light 
in allowing an application for original invalid pension under the 
Act of May 9, 1900. Your practices resulted in defrauding the 
applicant in every case which you adjudicated during this period. 
It therefore, follows that your statement, as well as Mr. Wilson's 
that I could not be of benefit to these defrauded individuals is 
fallacious, and consequently the great burden of the crime of your 
acts must rest upon your shoulders. 

To prove this twenty-four powers of attorney are handed you 
herewith. I have called for the jackets of each one of these cases in 
your presence, and hand them herewith to you that, you may with 
your own eyes be convinced of the untruthfulness of what you have 
heretofore stated to me. In addition to this, I give you the dates of 
filing applications, with the dates of allowances, in some fifty cases, 
in neither one of which was an examination order issued, nor the 
provisions of Act of May 9, 1900, considered, but in every one of 
which you proceeded to act — hand out pensions to the bene- 

43 ficiaries under order 78 under the delusion that you had 
ample authority to grant a man a pension under said order. 

The attorney named in the powers herewith demands a re-issue 
in each one of said cases. The number of these unlawful grants ac¬ 
cording to the Commissioner's report at the end of the fiscal year 
1905, was over 62,000 and this is notice to you that I intend to obtain 
every one of those cases and demand of you the issue of pension 
certificates herein in compliance with the law. 

Very respectfully, 

(Signed) 


HENRY D. PHILLIPS. 
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44 Rule to SI cow Cause. 

Filed Oct. 24, 1910. 

^ 

-T- 'T' -T" -T* 'P 

Upon consideration of the bill of complaint herein and the ex¬ 
hibits thereto, it is bv the Court this 24tli dav of October, 1910, 
Ordered that the defendant Richard A. Ballinger. Secretary of 
the Interior, show cause on the 2«Stli day of October, 1910, at ten 
o’clock A. M. why a temporary restraining order should not be 
granted as prayed for by the bill of complaint herein: Provided, a 
copy of this order be served upon the said defendant on the 24th day 
of October, 1910. 

WENDELL P. STAFFORD, JvMire. 


Return to Rule to Show Cause. 

Filed Oct. 27, 1910. 

jfc # % 

Answering the rule to show cause why injunction pending suit 
in the above-entitled cause should not be granted, defendant, bv his 
attorneys, says that the bill herein filed lacks equity; that the matters 
sought to be enjoined are such as are by law committed exclusively 
to the jurisdiction of the defendant; that by law defendant 
45 is vested with entire jurisdiction over the admission to and 
exclusion from practice of any person or attorney or agent 
before the Department of the Interior or any of its dependent 
bureaus : that as such it is his province, pursuant to due proceed¬ 
ings in that behalf, to decide whether or not such an attorney or 
agent so admitted to practice has been guilty of conduct justifying 
disbarment from practice as such agent or attorney within the mean¬ 
ing of the act of July 4, 1884; and that the bill on its face, with its 
exhibits, shows that the plaintiff has been and is being accorded due 
process of law and full opportunity to be heard upon the charges 
preferred against him. 

lie says that on June 6, 1910, the Commissioner of Pensions 
cited plaintiff to answer certain charges, which are set forth in Ex¬ 
hibit No. 1 to plaintiff’s bill, and to show cause on or before July 
15, 1910, why he, the said Commissioner, should not recommend 
to this defendant, the disbarment of said plaintiff from further 
practice before said Department; that thereafter, and on July 8, 
1910, said plaintiff filed in this court his petition for an injunction 
restraining said Commissioner and the defendant in this action 
from proceeding with said citation, alleging grounds essentially the 
same as in the petition herein filed that on July 18, 1910, said cause 
came on to be heard before a justice of tin's court on a rule to show 
cause why defendants should not be enjoined pendente lite; that the 
number of said cause is Equity No. 29,502; that upon said hearing 



RICHARD A. BALLINGER, SECRETARY OE THE INTERIOR. 


23 


the court denied the injunction sought and discharged the rule to 
show cause; that prior to said hearing, and on July 13, 1910, plain¬ 
tiff, bv his counsel, in a letter addressed to the Commissioner 

46 of Pensions, among other things suggested and requested 
that said Commissioner extend the time in which to answer 

said citation to July 19, 1910, and pursuant to said request said 
Commissioner did extend the time to July 19, 1910; that on said 
last-mentioned date the plaintiff filed with the Commissioner of 
Pensions his plea of “not guilty in manner and form as in said 
citation alleged;” that plaintiff, through his said counsel, requested 
the Commissioner of Pensions that hearing on said citation be post¬ 
poned until September 15, 1910, which request said Commissioner, 
on July 25, 1910, granted in a letter, a copy of which is hereto at¬ 
tached, marked Exhibit A, and made a part of this return; that on 
September 15, 1910, aforesaid, the case came on for hearing before 
the Acting Commissioner of Pensions the (Commissioner being 
absent from the City and the First Deputy Commissioner, as by 
law required, acting in his place and stead); that witnesses were 
presented and testimony taken, the plaintiff and his attorneys being 
present and participating in the trial and hearing throughout the 
entire course thereof; and that thereafter and pursuant to and as a 
result of said hearing, said Acting Commissioner forwarded the 
record thereof and his report and recommendation to the Secretary 
of the Interior as required by the Pules of Practice. 

Thereupon, defendant says, the plaintiff on, to wit, September 
23, 1910, through his counsel, requested your defendant to accord 
him a hearing and opportunity to show why the recommendation of 
the Acting Commissioner should not be followed; that said request 
was granted by the defendant and October 12, 1910, wa^ ap- 

47 pointed as the date of the hearing; that thereafter defendant, 
discovering that the duties of his office required his absence 

from Washington on said October 12, 1910, afforded plaintiff’s 
counsel opportunity to elect whether they would go on with said 
hearing on said date before the Acting Secretary of the Interior or 
await defendant’s return to Washington so that the case might be 
heard personally before him; that said counsel elected to await de- 
fendant’s return, and at their request, a later date to wit, October 
26, 1910, at 10 o’clock in the morning was set for said hearing. 

Defendant further says that he has not examined the evidence 
adduced at the hearing before the Acting Commissioner of Pensions 
and is not advised of its contents, otherwise than as herein set forth; 
that he has neither read nor has been informed as to the contents 
of said Acting Commissioner’s report and recommendation, except 
that he understands the recommendation to be that plaintiff should 
be di'-barred; that said proceeding is pending and undetermined be¬ 


fore the defendant, and that none of the matters or things relating to 
or involved, therein, except the iixiug of date for the hearing thereof, 
has been heard, considered, or in any manner determined or adju¬ 
dicated by him. Tie further says that if said Acting Commissioner 
improperly considered incompetent evidence, plaintiff would have 
been and will be afforded full opportunity to be heard thereon at 
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the hearing before him; and he denies the imputation of plaintiff’s 
bill that he would not be accorded a full, fair and impartial hearing 
before him. 


He also says that the relief prayed herein is essentially the same 
as they asked in Equity case No. 29502, aforesaid, and that 
48 the legal grounds set forth in the petition in said Equity 
case No. 29502 are the same as herein set forth, save and 
except the charge that the action of the Acting Commissioner of 
Pensions is based upon “evidence illegally adduced,” and upon 
that proposition, as well as the other alleged grounds, defendant says 
he has not had an opportunity to pass and has made no ruling or 
decision whatever affecting plaintiff’s contention. And as to said 
Equity case No. 29502, he says that on August 2, 1910, a demurrer 
to plaintiff's bill therein was filed, and a copy thereof served on 
plaintiff's counsel, and that since said last-mentioned date plaintiff 
has failed to set down said demurrer for argument, as required by 
Rule 3f> of the Equity Rules of this court ; defendant hereby refers 
to and makes a part hereof, to the same extent as if here set forth 
in full the records, papers and files of this court in said Equity case 
No. 29502. 


And now having fully answered the rule to show cause he prays 
that the same mav be discharged. 

R. A. BALLINGER. 
Secretary of the Interior. 

OSCAR LAWLER, 

A wixtont Attorney-Genend; 


E. W. CLEMENTS, 

First Assistant Attorney; 

C. E. WRIGHT, 

. i ssistant A ttorney; 

Attorneys for Defendant. 


District op Columbia, 

City of Washington , ss: 

1 do solemnly swear that I have read the foregoing return 
-19 by me subscribed, and know the contents thereof, and that 
the statement of facts therein made as upon personal knowl¬ 
edge are true, and those made upon information and belief I believe 
to be true. 

R. A. BALLINGER, Secretary. 

Subscribed and sworn to this 27th day of October, 1910. 

Before me 

[real.] EDWARD I>. FOX, 

Notary Public for I), of C. 

Service accepted October 27, 1910. 

TUCKER, KENYON & MAC FARE AND £ 

E. S. BAILEY, Att’ys for PVfj. 
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50 Exhibit “A.” 

July 25, 1910. 

Messrs. Tucker, Kenyon & Macfarland, Evans Building, 1420 New 

York Ave., N. W., Washington, D. C. 

Gentlemen : In the matter of the citation issued against Henry 
D. Phillips, attorney, of Washington, D. C., and Trenton, N. J., 
on June 6, 1910, and in compliance with the request contained in 
your letter of the 18th instant, the hearing in said proceedings is 
postponed until the 15th day of September, 1910, at 10 a. m., on 
which date, at the Bureau of Pensions, said Henry D. Phillips will 
be granted a hearing and afforded an opportunity to show cause, if 
any he has, why it should not be recommended to the Secretary of 
the Interior that he be disbarred from further practice before the 
Department of the Interior by reason of certain charges of improper 
practices in connection with matters before the Bureau of Pensions 
as set forth in the charges and specifications annexed to said cita¬ 
tion, to confront and cross-examine any witnesses who may appear 
and testify at said hearing and to present any competent evidence 
which he may desire to offer in his own behalf. 

On July 7, 1910, rule 9 of the “Regulations” governing the ad¬ 
mission, recognition, and disbarment of attorneys and agents prac¬ 
ticing before the Department of the Interior, was amended by the 
addition of the paragraphs which read as follows: 

51 Order. 

It is hereby ordered that Rule 9 of the “Regulations” governing 
the admission, recognition and disbarment of attorneys and agents 
practicing before the Department of the Interior, be and the same 
is hereby amended by the addition of the following paragraphs: 

( a) In any hearing provided for in Section 5 of the act of July 
4, 1884, and in the foregoing rule, after issue of citation, upon 
charges against an attorney or agent, the oath of any witness to the 
verity of his testimony may be administered by any officer duly au¬ 
thorized to administer oaths for general purposes. 

(b) Depositions for use in any such hearing may be taken by 
either party before any officer duly authorized to administer an oath 
for general purposes upon ten days’ notice in writing if the taking 
of depositions be within the District of Columbia, and upon twenty 
days’ notice in writing if to be taken without the District of Co¬ 
lumbia. 

These amendments shall be effective immediately. 

(Signed) FRANK PIERCE, 

Acting Secretary. 

Washington, D. C., July 7, 1910. 

You are hereby informed that under said amendment to Rule 9 
depositions for use in the hearing may be taken by either party be¬ 
fore an officer duly authorized to administer oaths for general pur- 
4—2259a 



26 


HENRY D. PHILLIPS VS. 


poses upon ten days’ notice in writing, if the taking of the deposition 
be within the District of Columbia, and upon twenty days’ notice in 
writing if it be taken without the District of Columbia and that it 
is my intention to cause certain depositions to be taken in this mat¬ 
ter at such times and places within the District of Columbia, or else¬ 
where, as you may hereafter be advised, and that you will be given 
due notice in writing of the time and place of the taking of such 
depositions. 

Very respectfully, J. L. DAVENPORT, 

Commissioner. 


52 Demurrer . 

Filed Oct. 27, 1910. 

♦ sfc ^ * * 

Comes now the defendant in the above-entitled action, by his at¬ 
torney, and by protestation, not confessing or acknowledging all or 
any of the matters and things in the plaintiff’s bill of complaint to 
be true, in such manner and form as the same are therein set forth 
and alleged, demurs to said bill, and for cause of demurrer shows 
that the plaintiff has not in and by his said bill made or stated such 
a case as does or ought to entitle him to any such relief as is thereby 
sought and prayed for, from, or against the defendant. 

Wherefore, and for divers other good causes of demurrer appear¬ 
ing in said bill of complaint, defendant demurs thereto, and humbly 
demands the judgment of this court whether he shall be compelled 
to make further or other answer to said bill, and prays to be hence 
dismissed with his costs and charges in this behalf most wrongfully 
sustained. 

OSCAR LAWLER, 

Assistant Attorney-General; 

F. W. CLEMENTS, 

First Assistant Attorney; 

C. E. WRIGHT, 

Assistant Attorney; 

Attorneys for Defendant. 

53 As counsel for the defendant herein, I do hereby certify 
that the foregoing demurrer, in my opinion, is well founded 

in point of law, and is not interposed for delay. 

OSCAR LAWLER, 

Of Counsel for Defendant. 

Service accepted Oct. 27, 1910. 

TUCKER, KENYON & MACFARLAND & 

E. S. BAILEY, 

Att’ys for Pl’ff. 
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Decree. 

Filed Nov. B, 1910. 

lie sic it ^ 

T ^ T 'T ^ ^ 

This cause having come on to be heard on the 28th day of October, 
1910, upon the defendant’s return to the rule to show cause why a 
temporary restraining order should not issue as prayed for by the 
bill of complaint, and also by consent of the respective parties by 
their attorneys of record, upon the defendant’s demurrer to said bill 
of complaint, the setting down of said demurrer for argument and 
calendaring of the same having been waived by the plaintiff by his 
attorneys in open court, and the cause having been fully argued and 
submitted to the Court, it is by the Court this third day of Novem¬ 
ber, 1910. 

Adjudged, ordered and decreed that said rule to show cause be 
and the same is hereby discharged, that the demurrer be and 
54 the same is hereby sustained and that said bill of complaint 
be and the same is hereby dismissed with costs, to be taxed 
by the clerk against the plaintiff, for which costs the Defendant shall 
have execution as at law. 

And an appeal from so much of this decree as sustains the said 
demurrer and dismisses the said bill of complaint having been noted 
in open court by the plaintiff, the said appeal is hereby allowed and 
the penalty of the appeal bond for costs is fixed at one hundred 
dollars. 

By the Court: 

WENDELL P. STAFFORD, Justice. 

Memorandum. 

Nov. 15, 1910.—Appeal bond filed. 


Appellant’s Designation for Transcript of Record. 

Filed Nov. 17, 1910. 

* * * * * * * 

The Clerk of the Court in preparing the transcript of the record 
on the appeal of the plaintiff in the above-entitled cause will please 
include therein the following: 

1. Copy of the bill of complaint and exhibits. 

2. Copy of demurrer. 

55 B. Copy of the decree sustaining the demurrer and dis¬ 

missing the bill and notation of the filing of the appeal bond. 

TUCKER, KENYON & MACFARLAND & 

E. S. BAILEY, 

Attorneys for Plaintiff. 
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Messrs. Lawler, Clements, and Wright, Attorneys for said Defend¬ 
ant: 

The above is a copy of the designation filed by us this — day of 
November, 1910, in the above entitled cause. 

TUCKER, KENYON & MACFARLAND & 

E. S. BAILEY, 

Attorneys for Plaintiff. 

Service of copy of the above designation admitted this — day of 
November, 1910. 

OSCAR LAWLER, 

J. W. CLEMENTS, 

C. E. WRIGHT, 

Attorneys for said Defendant. 


Appellee's Designation for Transcript of Record . 

Filed Nov. 18, 1910. 

it 

■T v *7* *T^ •‘T* “T* 

56 The Clerk of the Court in preparing the transcript of the 

record on appeal of the plaintiff in the above-entitled cause 
will please include therein the following: 

1. Copy of the rule to show cause. 

2. Copy of the return to the rule. 

OSCAR LAWLER, 

F. W. CLEMENTS, 

C. E. WRIGHT, 

Attorneys for Defendant. 

Messrs. Tucker, Kenyon & Macfarland and E. S. Bailey, Attorneys 
for said Plaintiff: 

The above is a copy of the designation filed by us this 18th day of 
November, 1910, in the above-entitled cause. 

OSCAR LAWLER, 

F. W. CLEMENTS, 

C. E. WRIGHT, 

Attorneys for Defendant. 

Service of copy of the above designation admitted this 18th day of 
November, 1910. 

TUCKER, KENYON & MACFARLAND, 

Attorneys for said Plaintiff. 
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57 Supreme Court of the District of Columbia. 

United States of America, 

District- of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
56, both inclusive, x o be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 29716 in Equity, wherein Henry 
D. Phillips is Plaintiff and Richard A. Ballinger, Secretary of the 
Interior, is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
13th day of December, 1910. 

[Seal Supreme Court of the District of Columbia,] 

JOHN R. YOUNG, Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 
2259. Henry D. Phillips, appellant, vs. Richard A. Ballinger, 
Secretary of the Interior. Court of Appeals, District of Columbia. 
Filed Dec. 23, 1910. Henry W. Hodges, clerk. 
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JANUARY TERM, 1911. 


No. 2259. 


HENRY D. PHILLIPS, Appellant, 

vs. 

RICHARD A. BALLINGER, Secretary of the Interior, 

Appellee. 


The appellant, the plaintiff below, filed his bill of com¬ 
plaint praying that the appellee, the defendant below, be 
enjoined from proceeding against him upon certain charges 
which had been theretofore preferred against him by the 
Commissioner of Pensions, and which charges were then 
before the Secretary of the Interior, and also from suspend- 1 
ing or disbarring the appellant in accordance with the 
recommendation of the acting Commissioner of Pensions. 

To the rule to show cause why the defendant should not 
be so enjoined he made return, and at the hearing on the re¬ 
turn the defendant also filed a demurrer, it having been agreed 
that the case should be heard upon the return to the rule 
and the demurrer interposed to the bill. The court thereupon 
1-P 
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passed a decree discharging the rule and dismissing the bill. 
To so much of the decree as sustained the demurrer and 
dismissed the bill the plaintiff noted an appeal. 

The appellant in his bill of complaint alleged in substance 
that he had been for many years engaged in the prosecution, 
as an attorney or agent for claimants, of claims against 
the Government in the Department of the Interior and the 
several bureaus thereof, including the Bureau of Pensions, 
and had represented and did then represent many thousands 
of claimants before said bureau with whom he had contracts 
for fees; that he was admitted to practice before the Bureau 
| of Pensions of the Department of the Interior on or about 
December 7, 1877; that on June 6, 1910, James L. Daven- 
II port, Commissioner of Pensions, mailed to appellant a let- 

|| ter, the purport of wdiich was that the said Davenport re- 

j| quired the appellant to show cause on or before July 15,1910, 
if why the said Davenport should not recommend to the de¬ 
ll fendant^Biohard "A". Ballinger, the appellee, that the ap- 

\ "^^M'Ht"'tje r, disl5arred and excluded from further practice as 
an attorney or agent before the Department of the Interior 
and the bureaus thereof. Attached to the letter were certain 
documents containing alleged specifications of alleged acts 
• of misconduct on the part of the plaintiff, together with 
^ .--' Copies of letters alleged to have been written by the plaintiff, 
copies of which were attached to the bill of complaint and 
made a part thereof. For the sake of brevity and to avoid 
repetition, the allegations contained in such specifications 
are omitted at this point and are hereinafter fully set forth 
in the argument under appellant’s last assignment of error. 

The appellant further alleged in his bill that in said letter 


_jpf James L. Davenport appellant is^c^^ed^tthfin 

) Dractlce' agmtfch'Menf W in connection with mat- 

; ... . . i n jl. _ _ I* _•_ _ • _ _ i. 



his bill the appellant denied absolutely that he was dis¬ 
reputable, or that he had done any act or thing which 
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might reasonably be construed as disreputable; and stated 
that even if he had committed all of the acts alleged to have 
been committed in the letter forming the basis of the charges 
such acts would not show that he was in anywise disreputa¬ 
ble (R., 2). 

The hearing of the charges was for various reasons post¬ 
poned by Davenport from time to time until September 
15, 1910, when, over the objection and protest of appellant, 
one A. L. Stillwell, Deputy Commissioner of Pensions and 
also claiming to act as Commissioner of Pensions in the 
absence of the said James L. Davenport, undertook to proceed 
with the hearing of the alleged charges; that at said alleged 
hearing certain documents called depositions and purporting 

O -- - ■ -l | O 

to be the depositions of witnesses who had theretofore'lesfr 1 ^' 
J Be3" in the State of North Carolina in support of the^charges 
and”’ Which -were^takon^befoxe .notaries public .-of said State 
-'"'were offered and, over the objection and protest ot the ap¬ 
pellant, received and read in evidenc^gltlipugh the notaries 
public before whom the alleged depositions-were claimed 
to have been taken were not. authorized by law to administer 
oaths to the witnesses called upon to testify; that over the 
objection and protest of the appellant oaths were admimsfefW'''®^ 

by a notary public in and for the District of Columbia to cei>_ 

tain witnesses produced as witnesses on behalf.Qt fhe.f>uxeau 
■'"'of Pensions against the plaintiff, althoughexisted 
^wh ich autK^ administeroaths to the 

^^nes si^(fr^^3T; that at. the hearing the appellant, while 
^ protesfihg that the proceedings against him were illegal and 
void and without waiving his rights to so contest thereafter, 
requested the Commissioner of P^B^m*±£Ucause .subpoe nas 
to issue to certain witnesses in the District of Columbia whose'""'" 
names and addresses were given to him by the appellant, 
'wES^Mfne^eFWOuM^M^^^^ifi^d’Th'hehairof the plaintiff, 
but he was refused said request by said acting Commissioner 
^of Pensions (K., 3). 

That thereafter on the 22d day of September, 1910, the 


KKfVyw?-*- 
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| i said Stillwell, claiming to be the acting Commissioner of 
ii Pensions, wrote a letter to the appellee, the Secretary of the 
| Interior, recommending that the appellant be disbarred or 
I excluded from practice as attorney and agent before the 
Department of the Interior and the several bureaus thereof, 
and the appellee notified the plaintiff that a hearing would 
be accorded him on said recommendation on the 26th day 
of October, 1910 (R3). 

The appellant further averred in the bill of complaint 
that in reaching his conclusion that he should recommend 
the disbarment of the appellant, t he acting Commissioner 
of Pensions considered and gave.weighL.to the allegeddepo- 

resaid and to the testimony oi the wit- 
ed hearing .and ta.whom..Qaths 

hat the alleged 




sitions taken 
were administered by the notary public. 


depositions and transcript of the testimony of said .witnesses 
1?ere^ttM recommendation of said acting 

Jomnussioher' of^ "Pensions'to the appellee, the Secretary of 
''TTe^Tfteribr^'ahd" were transmitted to the appellee therewith, 
and would be considered and given weight by the appellee 

sion w^tftW'W'nbf ‘”W'dlsbar the ap¬ 
pellant in accordance with such recommendation (R., 3). 

*“ alleged that he had been and is being 

irreparably injured by the nendency of the alleged proceed¬ 
ings to disbar him, appellee approves the recom¬ 

mendation of the acti ng Comr nissioner.. of.. Pensions the ap- 
—-pellee "Wonld'fKereupon summarily and forthwith disbar and 
exclude the appellant from practicing his profession before 
the Department of the Interior, and the only relief which 
the plaintiff would then have would be by instituting man¬ 
damus proceedings against the appellee to compel him to re¬ 
store the appellant to practice, which proceedings would nec¬ 
essarily be pending for a long, p eriod, .of. Ijme, jtnd as a result 

irretrievably 

injured ©^ destroyed. The appellant then charged that the 
proceedings to disbar and exclude him from practice were 
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void, on the grounds that section 5 of th fe ^ct of Congress of 
July 4, 1884, is void for uncertainty in so far as it attempts 
to authorizemirSeei^taEy^e^^ tp. disbar: or .exclude, 

jfrgui practice- an- attorneywHo~is disreputable, for the reason 
that the word “disreputable” is not defined by the common 
law and the word has no common or general signification, 
and the act does not define what shall constitute disreputable¬ 
ness; that the act is also void int]^jJ.LfaikJ;u«pro^Me any 
methOa of procedure for the summoning of witnesses to 
testify at the trial or for procuring testimbhy^Of”shcb‘y^ 

that the proceedings 
are based upon matters and things which are not within the 
purview of the said act of Congress, and that the acting 
Commissioner of Pensions or the Secretary of the Interior 
has not jurisdiction to act upon the said charges. The ap¬ 
pellant further averred and charged that even if the act of 
Congress is valid and the charges were within its scope the 
action taken by the deputy or acting Commissioner there¬ 
under was void, as it was based upon evidence illegally ad¬ 
duced at the hearing, and that in the absence of said evidence 
(there was nothing before the appellee, the Secretary of the 
Interior, upon which he could base a legal or valid order off 
disbarment against the appellant (R., 4). 

The appellant then prayed that the appellee be enjoined 
from proceeding against him upon the charges mentioned in 
the bill of complaint and from suspending or disbarring 
the appellant in accordance with the recommendation of ' 
the acting Commissioner of Pensions. To the rule to show 
cause the appellee made return (R., 22), and also filed a de¬ 
murrer to the bill of complaint (R,, 26). 
the disbarment proceedings has been continued bv the ap- 
pellee, the Secretary of the Interior, pending a final decision 
ol the issues involved m the case at bar. 
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Assignments of Error. 

The court below erred: 

1. In sustaining the demurrer of the defendant to the bill 
of complaint of the plaintiff and dismissing said bill. 

2. In refusing to enjoin the defendant from proceeding 
against the plaintiff in the disbarment proceedings on the 
recommendation of the deputy or acting Commissioner of 
Pensions, on the ground that the recommendation and record 
accompanying the same are based solely upon evidence 
illegally adduced before such deputy or acting Commis¬ 
sioner. 

3. In holding that said act is not void because of its fail¬ 
ure to provide any method or procedure for the summon¬ 
ing of witnesses to testify at the trial in any disbarment pro¬ 
ceedings instituted thereunder, or providing a means for 
procuring testimony of such witnesses by deposition or other¬ 
wise. 

4. In holding that section 5 of the act of Congress of July 
4, 1884, is not void for uncertainty in so far as it attempts 
to authorize the Secretary of the Interior to disbar or exclude 
from practice an attorney who is disreputable. 

5. In holding that the disbarment proceedings were not 
void on the ground that the alleged charges preferred therein 
against the plaintiff are based upon matters and things which 
are not within the purview and scope of said act of Congress. 




/ 
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ARGUMENT. 

£ 

The court has the power to restrain the appellee 
from proceeding against the appellant in the disbar¬ 
ment proceedings. 

• The entire record in the disbarment proceedings now be¬ 
fore the appellee and on which he has threatened to act is 
based upon illegal evidence taken under and by virtue of a 
certain illegal and void order or rule promulgated by the 
acting Secretary of the Interior on July 7; 1910, and known 
as amendment to rule 9, which order or amendment to rule 
9 is as follows: 

“a. In any hearing provided for in section 5 of 
the act of July 4, 1884, and in the foregoing rule, 
after issue of citation, upon charges against an at¬ 
torney or agent, the oath of any witness to the verity 
of his testimony may be administered by any officer 
duly authorized to administer oaths for general pur¬ 
poses. 

u b. Depositions for use in any such hearing may 
be taken by either party before any officer duly au¬ 
thorized to administer an oath for general purposes 
upon ten days’ notice in writing if the taking of depo¬ 
sitions be within the District of Columbia, and upon 
twenty days’ notice in writing if to be taken without 
the District of Columbia. 

“This amendment shall be effective immediately. 

(Signed) Frank Pierce, 

Acting Secretary. 


“Washington, D. C., July 7, 1910.” 
R., 25. 
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This order, it will be observed, was made after the charges 
in question were preferred against appellant, and was evi¬ 
dently intended to afford means of adducing evidence to 
support the charges. 

Acting under the supposed authority conferred by the 
Secretary of the Interior in this order, the deputy or acting 
Commissioner of Pensions in the hearing before him and 
over the protest and objection of the appellant allowed to 
be read and received in evidence, on behalf of the Pension 



Bureau, certain alleged depositions of witnesaeS-j yhic h had 
: been taken theretofore before notaries public in the State oj 
^NurtlrCarolffia,"Arid at said' hearings also over thg^hEJecfioh" 
and protest of the appellant, oaths were administered by a 
notary public to certain witnesses’who Wefe called on beEalf 
■ofthe^said Bureau of Pensions against' thj| .and 

they were permitted to testify. It is charged in the bill that 
the said alleged depositions and transcript of the testimony 
of said witnesses were transmitted to the appellee and will 
be considered and given weight by him in reaching his con¬ 
clusion whether or not to disbar the appellant (R., 4), and 
further that except for such alleged evidence there is noth- 
IJSfore*^ ' Can act in the pro¬ 
to,-. "&h And this charge is 

' 'to • l3C' a ^M a, b^th^‘^murre^ interposed and also 



in the return which the appellee made to the rule to show 
cause (R., 22).— Eliminating the so-called depositions and 
testimony of the witnesses to 'MiIcE^fCfOTWC"TO^l3'eeB-made ; 
1 there is absolutely no evidence before the Secretary of''the 
. Interior on which an order of disbarment may be founded. 
\ Bo if it be shown that at the hearing before the acting Com- 
§ missioner of Pensions conducted by him under the supposed 
| authority conferred by the order of appellee July 7, 1910. 
f oaths were administered to the witnesses by officers not em- 
I powered to administer such oaths, and the only other evi¬ 
dence adduced at such hearing was that of certain deposi¬ 
tions which had been taken theretofore before an officer who 
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had no authority to administer an oath in such a proceed¬ 
ing, then the hearing which was had in the case was not 
such a hearing as the appellant was entitled to and was illegal 
and invalid, and therefore a mere nullity, and the appellee 
should be restrained from acting upon and carrying into 
effect the recommendation of the acting Commissioner of 
Pensions. 

The Secretary of the Interior derives his authority to reg¬ 
ulate the practice of attorneys before the Department of the 
Interior solely from the act of Congress of July 4, 1884 (23 
Stat., 98), and under the supposed authority of that act con¬ 
ferred he promulgated the amendment to rule 9. Section 5 
of the act of July 4, 1884, which has to do with disbarment 
proceedings, provides as follows: 

“The Secretary of the Interior may prescribe rules 


OTolpffey^^bF^otber persons represeirtmg"cllffi w ^5lQ 


-«^fdre his Department, ana may require such persons, 

agents and attorneys before being recognized as rep- , 
resentatives of claimants, that, they shall show, that ] 
they ! ..Qra,nf ,aood moral character a^^a^dd^^ute*^. 
possessed of the necessary qualifications, to enable \ 

'• '^Sltiable service, and I 
and assist such claim- l 
“ants irf the presentation ' oFTheir claims, and such I 
Secretary mav .^ after notic e and ...annartiinitv for a I 
hearing, suspend or exclude from further practice be- 
fore his Department any such person, agent or at¬ 
torney shown to be incomp etent, disre putab le or who 
refuses to comply wiUTtFf^M rufe^lW^fiigulations/" * 
or who shall with intent to defraud in any manner 
deceive, mislead or threaten any claimant, or pros¬ 
pective claimant, by word, circular, letter or by ad¬ 
vertisement.” 


The act of Congress provides no means for adducing evi¬ 
dence at the hearings required by it, and is absolutely silent 
on the question as to who shall administer oaths of witr 
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nesses expected to testify at such hearings. It neither ex¬ 
pressly nor impliedly confers authority upon notaries public 
or any other officer to administer oaths to such witnesses, 
he Secretary of the Interior, it is contended, under the mis- 
,ken belief as to the authority vested in him by the act, 
’ftfOSETBy^enlarge^“thescbpe'dfthe 
and extend” itS m provisions not only with regard to the 
method of procedure which shall be followed in the hearing 
in disbarment proceedings, but also in respect to the official 
character and designation of the officer who shall administer 
oaths to witnesses in such proceedings, thereby entering the 
domain of legislation and trenching upon the province of 
the legislative body. It must be conceded that he is without 
power to supply the omission or cure the defect of the act of 
July 4, 1884. The act itself gives no such power, and surely 
the Secretary of the Interior has no inherent power to clothe 
a person with authority to administer oaths, such power 
being only within the province of Congress. 

It has been shown that the act of July 4 ; 1884, does not 
grant authority to notaries public to administer oaths. The 
only authority which notaries public have is conferred by 
19 Stat. at L., 206; Federal Statutes, Annotated, vol. 5, 
page 379: 

“Notaries public of the several States, Territories 
and the District of Columbia be, and they are hereby, 
authorized to take depositions, and do all other acts 
in relation to taking testimony to be used in the 
courts of the United States, take acknowledgments 
and affidavits, in the same manner and with the same 
effect as commissioners of the United States Circuit 
Couft may lawfully take or do.” 

Jzsul vac^. <r& r 

20 Stat. at L., 101; Federal Statutes, Annotated, vol. 2, 
page 205, which has to do with the appointment of com¬ 
missioners, provides as follows: 

“The President of the United States is hereby au¬ 
thorized to appoint as many commissioners of deeds 


\ 




throughout the United States as he may deem neces¬ 
sary, with power to take the acknowledgment of 
deeds for the conveyance of property within the said 
District, administer oaths, and take depositions in 
cases pending in the courts of said District in the 
manner prescribed by law. * * *” 

It will be seen that the statute confers authority on no¬ 
taries public to administer oaths and to take depositions and 
do other acts in relation to taking testimony to be used 
only in the courts of the United States and does not give 
them authority to take depositions in matters pending be¬ 
fore the departmental officials. A notary public has no au¬ 
thority to administer oaths in any matter except such power 
as may be conferred upon him by the express provisions of 
the statutes. 

“The power of notaries public is of statutory 
origin. 77 

Burtt vs. Pyle, 89 Ind., 898. 

“The power to administer oaths does not pertain 
to the office of notary public by usage or custom 
except so far as required in the transactions of com¬ 
mercial affairs. Wherever it exists it is bv virtue of 

«y 

positive enactment/ 7 

American and English Ency. of Law, 2d ed., 
vol. 21, p. 567. 

“The provisions of this statute placing notaries 
public on the footing of commissioners in respect to 
depositions and affidavits, apply only to civil causes 
as commissioners have no general powers in respect 
of depositions and affidavits in criminal proceedings. 
Therefore a notary public has no power to administer 
certified oaths in a criminal complaint or an assault 
upon the high seas. 77 

United States vs. Smith, 17 Fed. Bep., 511. 

“Indictment of an officer of a national bank under 
section 5392, for a wilfully false declaration or state- 
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ment in a report made under section 5211, verified 
by his oath administered by a notary public of a 
State prior to the act of February 26, 1881, cannot 
be sustained. By section 5892 it was meant that the 
oath must be permitted or required by at least the 
laws of the United States, and be administered by 
some tribunal, officer, or person authorized by such 
laws to administer oaths in respect to the particular 
matters to which it relates.” 

United States vs. Curtis, 107 U. S., 671. 


The Supreme Court in the last-cited case, speaking by Mr. 
Justice Harlan, said: 

f “It is fundamental in the law of criminal pro- 
r cedure that an oath before one who has no legal au¬ 
thority to administer oaths of a public nature, or 
/before one who, although authorized to administer 
■ some kind of oaths, but not the one which is brought 
in question, cannot amount to perjury at common 
law, or subject the party taking it to prosecution for 
the statutory offense of wilfully false swearing. 

“It is essential to the crime of perjury that the 
court have jurisdiction of the subject-matter and 
power to administer oaths.” 

United States vs. Bailey, 34 U. S. (9 Pet.), 
238; 

Montgomery vs. State, 10 Ohio, 220. 

In United States vs. Hall, 131 U. S., 50, the court held 
that a notary public had no authority to administer an oath 
to a deputy surveyor of the United States in reference to the 
manner in which he discharged his duty as deputy surveyor 
under a contract which had been made a part of the indict¬ 
ment in the case. 

Had the statute conferred authority upon notaries public 
to administer oaths in the case at bar, it is contended that 
no such, power could possibly be extended to the taking 
of depositions beyond the confines of the District of Colum¬ 
bia. The acting Commissioner of Pensions had absolutely 
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no authority under the act of July 4, 1884, to take deposi¬ 
tions or permit them to be taken. 

“At common law, however, it was the right of 
parties in civil causes to have all witnesses produced 
and examined viva voce before the jury, and courts 
of law had no authority to authorize depositions to be 
taken de bene esse ” 

“In this country courts of law have no inherent 
power to direct the taking of depositions, their sole 
authority in that respect being conferred by consti¬ 
tutional provisions or by statutes.” 

“The right to take a deposition in any given case a 
rests upon statutory authorization or upon rules es-Vj 
tablished by the court and in no case can the righf * 
be exercised unless the authority exists.” 

Ency. of PI. & Pr., vol. 6, pp. 477-9. 

“The introduction of depositions in courts-martial 
is limited to those cases in which they are expressly i 
allowed by statute.” # 

3 Cyc., 857. 

“In the absence of any statutory provision there¬ 
for a commission will not be issued to take the tes- > 
timony of witnesses without the State in a proceed- JF 
ing to disbar an attorney for professional miscoi^/ 
duct where the accused offered objection.” f 

Matter of Attorney, 83 New York, 164; 

In re Eldridge, 82 N. Y., 169. 

In Matter of Attorney, 83 N. Y., 164, supra, there was an 
appeal from an order directing that a commission issue to 
take the testimony of a witness out of the State in a dis¬ 
barment proceeding. The court of appeals reversed the 
lower court, holding that said court was without authority 
to make such an order. The question there decided is the 
identical question here involved, and it is submitted that 
said decision should control in the case at bar. It is decisive 
of this case. 

H-i. 0- //CU'o. 
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no authority under the act of July 4, 1884, to take deposi¬ 
tions or permit them to be taken. 

“At common law, however, it was the right of 
parties in civil causes to have all witnesses produced 
and examined viva voce before the jury, and courts 
of law had no authority to authorize depositions to be 
taken de bene esse/’ 

“In this country courts of law have no inherent 
power to direct the taking of depositions, their sole 
authority in that respect being conferred by consti¬ 
tutional provisions or by statutes.” 

“The right to take a deposition in any given case 
rests upon statutory authorization or upon rules es-j 
tablished by the court and in no case can the righf 
be exercised unless the authority exists.” 

Ency. of PL & Pr., vol. 6, pp. 477-9. 

“The introduction of depositions in courts-martial 
is limited to those cases in which they are expressly 
allowed by statute.” 

3 Cyc., 857. 

“In the absence of any statutory provision there¬ 
for a commission will not be issued to take the tes¬ 
timony of witnesses without the State in a proceed¬ 
ing to disbar an attorney for professional miscor^ 
duct where the accused offered objection.” A 

Matter of Attornev, 83 New York, 164; 

In re Eldridge, 82 N. Y., 169. 


In Matter of Attorney, 83 N. Y., 164, supra, there was an 
appeal from an order directing that a commission issue to 
take the testimony of a witness out of the State in a dis¬ 
barment proceeding. The court of appeals reversed the 
lower court, holding that said court was without authority 
to make such an order. The question there decided is the 
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It is to be noted in Congressional investigations and hear¬ 
ings the statute designates the officer before whom deposi¬ 
tions can be taken at such investigation and hearing, and 
among the officers enumerated is that of a notary public. 
Fed. Statutes, Annotated, vol. 2 ; pp. 240, 241. 

This court in Wedderburn vs. Bliss, 12 App. D. C., 485, 
and again in Garfield vs. United States ex rel. Spalding, 32 
App. D. C., 155, in passing upon the question of what con¬ 
stitutes a proper hearing said: 

“Due process of law in such cases requires specific 
charges, due notice of the same, an opportunity to 
cross-examine the witnesses in support of them, an 
opportunity to adduce testimony in contradiction of 
them and opportunity for argument upon the law 
and facts.” 

The appellant has not been accorded such a hearing as 
defined by this court or a proper hearing in contemplation 
of law. The officer who administered the oaths of the wit¬ 
nesses who appeared on behalf of the Pension Bureau had 
no authority to administer such oaths, and failing this au¬ 
thority on the part of the officer the statements made by 
the witnesses are not evidence and, therefore, the entire pro¬ 
ceeding is invalid and of no effect. The so-called hearing 
being void and of no effect, the appellant consequently has 
not had a trial as is contemplated by the law. A hearing is 
defined as “a judicial examination of the issues between the 
parties.” 

American and English Encv. of Law, 2d ed., vol. 15. 

p. 308. 

A statute provided that if on hearing it appeared that the 
warrant was issued without proper cause the plaintiff might 
be required to pay costs, and in construing this statute in 
Glennon vs. Britto^ 155 Ill., 243, the court said: 

I > 
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“The words ‘trial’ or ‘hearing’ as here used axe 
familiar terms and are generally understood as mean¬ 
ing judicial examination of the issues between the 
parties, whether of law or fact.” 

In the case at bar there has been no judicial examination 
of the issues involved; the notary public having no power to 
administer the oaths to the persons who made the state¬ 
ments in the case, as they were not under a binding oath, 
there was not such a judicial examination of the issues as 
should have been accorded the appellant. 

It will be remembered that the so-called hearing was in 
accordance with the order of the Secretary of the Interior 
and the method of procedure pursued by the acting Com¬ 
missioner of Pensions, and the designation of the notary 
public by him to administer oaths was under the supposed 
authority conferred by said order. It is contended that the 
entire proceeding was a mere nullity and the Secretary of 
the Interior should be restrained from proceeding against 
the appellant upon the so-called evidence adduced at the so- 
called hearing. 


II. 

The act of July 4, 1884, is void and inoperative 
because of its failure to provide means for summon¬ 
ing witnesses to appear at the hearing or trial. 

The record discloses (R., 3) that at the hearing the ap¬ 
pellant, while protesting that the proceedings to disbar him 
were illegal and void and without waiving his rights to so 
contest thereafter, requested the deputy or acting Commis¬ 
sioner of Pensions to cause subpoenas to issue to certain wit¬ 
nesses in the District of Columbia whose names and ad¬ 
dresses were given to him by the appellant and who would 
have testified in behalf of appellant, which request the act¬ 
ing Commissioner of Pensions refused. He was utterly un- 
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able to comply with this request, as said act does not pro- 
vijite/him with the authority to issue subpoenas or clothe him 
yfi^li the power to compel the attendance of witnesses. The 
'pfatute provides no means whatever for adducing testimony 
'/by an attorney on trial to meet charges against him, nor 
® does it make any provision for the production of witnesses 
in support of the charges. An attorney against whom 
charges are preferred is surely entitled to a hearing, and a 
hearing or trial has been defined to be the “judicial ex¬ 
amination of the issues involved,” and of necessity there 
can be no proper judicial examination of the issues if the 
authority is lacking to compel the attendance of the wit¬ 
nesses. This court said in Garfield vs. United States ex rel. 
Spalding: “An attorney should have the opportunity to ad¬ 
duce testimony in contradiction of them (charges).” If his 
witnesses are unwilling to appear voluntarily, he would be 
absolutely powerless to produce them in confutation of the 
charges against him. So that while under the law he must 
be given an opportunity to adduce testimony in contradic¬ 
tion of the charges, yet in fact the statute is utterly lacking 
in the machinery by which this result may be accomplished. 

The right of the appellant to practice his profession is a 
valuable one, and of which he should not be deprived 
without a full and fair hearing, which certainly cannot be 
accorded him under the statute in question. 


III. 

The act of Congress in question is void for uncer¬ 
tainty in so far as it attempts to authorize the Secre¬ 
tary of the Interior to disbar or exclude from practice 
an attorney who is “ disreputable.” 

The appellant is charged in the citation (R., 6, 7) with 
“improper practice as such agent and attorney in connec¬ 
tion with matters pending before the Bureau of Pensions, 
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showing that the said Henry D. Phillips (the appellant) is 
disreputable.” The word “disreputable” is not defined by 
the common law and has no common or general significa¬ 
tion, and the act does not define what shall constitute dis¬ 
reputableness. Therefore, whether a given act or series of 
acts shows that an attorney is or is not disreputable is neces¬ 
sarily a matter of opinion. Different conclusions might 
w T ell be drawn by different minds from the same facts. 

In Czarra vs. Board of Medical Supervisors, 25 App. D. C., 
443, the board revoked the license of a physician under the 
statute giving them the right to revoke a license of a prac¬ 
titioner of medicine for “unprofessional and dishonorable 
conduct,” and the question before the court was whether 
these causes were sufficiently specific and certain to war¬ 
rant the conviction thereof and exercise of the power of 
revocation by the board of medical supervisors. This court 
held that the act was void, and laid down certain principles 
which are peculiarly applicable to the case at bar. They are 
as follows: 

1. Where the legislature declares an offense in words of 
no determinate signification, or its language is so general 
and indefinite as that it may embrace within its compre¬ 
hension not only acts commonly recognized as reprehensible 
but others also which it is unreasonable to presume were 
intended to be made criminal, the statute will be declared 
void for uncertainty. 

2. Unprofessional or dishonorable conduct is not defined 
by the common law and the words have no common or. 
generally-accepted signification, and what conduct may be 
of either kind is a matter of opinion only. 

3. The test of whether a statute defining an offense 
is void for uncertainty is whether the language may apply 
not only to a particular case about which there can be little 
or no difference of opinion, but equally to other acts about 
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which there may be radical difference, thereby devolving 
upon the court the exercise of arbitrary power of discrim* 
mating between the several classes of acts. 

4. The right to practice a profession when regularly ob¬ 
tained by compliance with the law becomes a valuable priv¬ 
ilege or right in the nature of property and is safeguarded 
by the principles that apply in the protection of property 
lawfully acquired, and these are of the same general nature, 
though not in all particulars, as those which safeguard one 
prosecuted for the commission of a minor offense. 

5. So much of the act of Congress of July 3, 1896 (29 
Stat. at L., 198, chap. 313), as authorizes the board of 
medical supervisors of the District of Columbia to revoke the 
license of a medical practitioner upon conviction of “un¬ 
professional or dishonorable conduct/’ independently of 
other offenses for which a license may be revoked, is void 
for uncertainty, it being a matter of opinion whether any 
given act constitutes such conduct, and an order of the 
board is void which revokes the license of a physician on 
a complaint charging him with such conduct in that he 
circulated obscene matter. 

In the case of the American School of Magnetic Healing 
vs. McAnnulty, 187 U. S., 94, cited in Czarra vs. Board of 
Medical Supervisors, supra, the Supreme Court made no 
distinction between a civil proceeding relating to the for¬ 
feiture of a profession in the nature of property and crim¬ 
inal prosecution founded on the same acts, and that court 
held, “The question must be reduced to fact as contradis¬ 
tinguished from mere opinion.” 

In United States vs. Capital Traction Company, 34 App. 
D. C., 592, where the act of Congress making it a criminal 
offense for any street railway company in the District of 
Columbia to run an insufficient number of cars to accom- 
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modate persons desiring passage thereon without “crowding” 
the same, this court, discussing the case of Czarra vs. Board 
of Medical Supervisors, supra, and reaffirming the doctrine 
laid down in said case, held that the statute in question was 
too indefinite and uncertain in its definition of the offense 
sought to be created to constitute a ground for an informa¬ 
tion or indictment. 

The court said: 

“In a criminal statute, the elements constituting 
the offense must be so clearly stated and defined as 
to reasonably admit of but one construction. Other¬ 
wise, there would be lack of uniformity in its en¬ 
forcement. The dividing line between what is 
lawful and unlawful cannot be left to conjecture. 
The citizen cannot be held to answer charges based 
upon penal statutes whose mandates are so uncertain 
that they wdll reasonably admit of different construc¬ 
tions. 

“Penalties cannot be inflicted at the discretion of 
a jury. Before a citizen can be deprived of his lib¬ 
erty, or a corporation of its property by the imposi¬ 
tion of fines, the crime must be clearly defined by the 
law-making power. 

“If Congress has power to declare it a crime for 
street railway companies in the District of Columbia 
to operate cars in a crowded condition, it must, in 
order to impart validity to the law, declare, with 
certainty, what constitutes, under the statute, a 
crowded car. This it has totally failed to do.” 

The fact that a penal statute was involved in said case 
does not distinguish it from the case at bar, as it was held 
in American School of Magnetic Healing vs. McAnnulty, 
supra, by the Supreme Court of the United States and also 
by this court in the Czarra case, that there was no distinc¬ 
tion between a civil proceeding relating to forfeiture of a 
profession in the nature of property and criminal prosecu¬ 
tion founded on the same acts. 
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In the case of Garfield vs. United States ex rel. Stevens, 
32 App. D. C., 109, the court found that the evidence 
showed that the attorneys had committed acts in fraud of 
their clients and had violated certain departmental rules 
and regulations, thereby bringing them directly within the 
provisions of the statute of July 4, 1884, and the court 
then said (page 142): 

“Having jurisdiction of the subject-matter, and 
having found that there was sufficient evidence to 
show conduct violative of the rules and regulations, 
his (the Secretary of the Interior) judgment is 
not subject to review and it matters not whether 
matter merely showing that one is disreputable can 
be ground of action under the statute.” 


It will be seen that in that case the court did not decide 
the question here involved. 

It would seem perfectly clear that under the doctrine laid 
down by this court in the case of Czarra vs. Board of Med¬ 
ical Supervisors, supra, the act of July 4, 1884, in so far as 
it permits the Secretary of the Interior to disbar attorneys 
who are “disreputable,” is void. Certainly if the terms 
“dishonorable” and “unprofessional” are uncertain when 
applied to a* physician, the word “disreputable” is equally 
uncertain when applied to an attorney representing claim¬ 
ants against the Government. With respect to neither is the 
word of common or generally accepted signification, and 
what acts may render one disreputable is a mere matter 
of opinion. In the case of the United States vs. Capital 
Traction Company, supra, the court held that the word 
“crowded” was too indefinite and uncertain, and yet it is a 
word in common use and apparently has a common significa¬ 
tion, while on the other hand the word “disreputable” has 
no common signification, nor does it convey when used a 
definite idea of its signification. The opinion whether or not 
a car is crowded is, of course, based upon observation which 
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is equally open to every person, while the opinion as to what 
constitutes disreputableness is dependent entirely upon the 
standard of ethics of the person who expresses such aa 
opinion; certainly a very varying standard. 

The court had jurisdiction to grant the injunction. 

If the head of a department has no power at all to do the 
act complained of, he is as much subject to injunction as he 
would be to mandamus if he refused to do the act which 
the law plainly required him to do. 

Smith vs. Reynolds, 9 App. D. C., 261; 

Noble vs. Logging Railroad Co., 147 U. S'., 172. 

An injunction is proper to restrain an officer from acting 
under an unconstitutional or otherwise invalid statute where 
irreparable injury to complainant will result therefrom. 

22 Cyc., 884, and cases cited. 

The attorney general of the State may be enjoined from 
enforcing a law fixing railway rates in such a way as to be 
obnoxious to the Fourteenth Amendment to the Constitu¬ 
tion. 

Smyth vs. Ames, 169 U. S., 466. A** l/l*^**^ 

^ X n. 

«k. I V 

IV. 

The charges contained in the citation are based 
upon alleged acts not within the purview of the act 
of July 4,1884. 

It is not alleged in said charges that the appellant is in¬ 
competent, or that he has refused to comply with the rules 
and regulations of the Department, or that he has defrauded 
or attempted to defraud any client. The question now to be 
discussed is, assuming that all the acts complained of in the 
citation to be true, do they constitute conduct showing 
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that the appellant is disreputable. The charge is that he has 
been guilty of improper practice as attorney and agent in 
connection with matters pending before the Pension Bureau, 
showing him to be “disreputable” (R., 6, 7). Then fol¬ 
lows the grounds for these charges, the first of which is that 
the appellant refused to refund to the Commissioner of 
Pensions—not to the claimant—a fee of two dollars paid to 
him by the United States pension agent at Louisville, Ky., 
on May 23, 1907, in the pension case of one Frank Burrell, 
it being claimed by the Commissioner of Pensions that 
under the law the appellant was not entitled to the fee and 
that payment thereof had been erroneously made by the 
pension agent (R., 7). The record shows two alleged let¬ 
ters from the appellant to the Commissioner of Pensions 
dated July 24 and August 26, 1907, respectively, giving 
as his reason for his refusal to refund the same that he 
had recovered what amounted to a judgment against the 
Commissioner of Pensions for three dollars in the case of 
Evans vs. Phillips, 19 App. D. C., 206, and that he was 
entitled to credit the Commissioner of Pensions with the 
amount of $2.00 on account of the claim of appellant 
against him (R., 9, 10). It will be observed the loss did 
not fall upon the claimant, but either the Commissioner 
of Pensions or the pension agent suffered the loss. It is 
contended that the Commissioner had his remedy at law 
had he chosen to institute suit against the appellant, and the 
question of title to the fee could have been easily litigated, 
but he apparently acquiesced in the contention of the ap¬ 
pellant that the appellant was so entitled to credit the 
said sum. The record disclosed that nothing further was 
done about the matter until charges were preferred by 
another Commissioner of Pensions in 1910, long after the 
resignation of the incumbent of the office of Commissioner 
at the time the letters were alleged to have been written. 
The appellant’s action was an invitation to the Commis¬ 
sioner to litigate the matter before the proper tribunal, but 
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the Commissioner did not accept it, and, on the contrary, 
a later incumbent of the office sought by coercion, backed 
by the power of his office, to compel the refundment of the 
$2.00 to him. On what conceivable theory could the at¬ 
titude assumed by the appellant in the matter justify any 
one in finding him disreputable? 

The second ground is that the appellant collected six 
dollars as a fee on the accrued pension claim of one Martha 
Carter, $3 of which was paid November ,21, 1906, and the 
remaining $3 paid on December 10, 1906 (R., 8). It is not 
charged that the appellant made any false representations or 
deceived his client in any manner, nor does the record dis¬ 
close that his client has ever objected to or expressed dis¬ 
satisfaction with the amount of the fee paid (R., 7, 8). 
This was an accrued pension claim prosecuted under the 
act of March 2, 1895 (28 Stat. at L., 964; Federal Statutes, 
Annotated, vol. 5, 643), which act makes no mention of 
attorneys or attorneys’ fees and leaves the question of the 
amount of fee a matter of contract between attorney and 
client, with which the Commissioner of Pensions has abso¬ 
lutely nothing to do. The question here involved was de¬ 
cided in the case of United States vs. Nicemonger, 20 Fed. 
Rep., 438, the court there holding that the legislation con¬ 
tained in section 5485 of the Revised Statutes and the acts 
of June 20, 1878, and March 3, 1881, limiting the amount 
lawfully demandable or receivable by an attorney or agent 
or other person instrumental in prosecuting claims for pen¬ 
sion, etc., does not apply to claims under section 4718, Re¬ 
vised Statutes, for reimbursement out of accrued pension by 
one who bore the expenses of the last sickness and burial 
of a deceased pensioner or of the agent or attorney of such 
claimant. 

See also Evans vs. Phillips, 19 App. D. C., 207, in which 
the same question was decided by the Supreme Court of 
the District of Columbia. 

Surely it cannot be said that an attorney is disreputable 



24 


because of the mere fact that he charged a fee of six dol¬ 
lars for professional services—and that in the absence of 
any statute prohibiting the making of such a charge? 

The third ground is that the appellant was paid a fee 
of two dollars on January 3, 1907, in a claim for increase 
pension of Oliver Peacock by the United States pension 
agent, when it is claimed that the fee rightfully belonged 
to J. B. Cralle & Company, and that appellant has declined 
to refund the fee to the Commissioner of Pensions (R., 8). 
It does not appear that J. B. Cralle & Company, the at¬ 
torneys to whom it is claimed it belonged, have ever re¬ 
quested the appellant or the Commissioner of Pensions to 
direct the appellant to refund the fee, and in the absence 
of such request the Commissioner had no right or color of 
right to make such a demand. There is no law, rule or 
regulation of the Department giving him the authority to 
do so. The ground of the refusal by the appellant to com¬ 
ply with the demand of the Commissioner of Pensions is 
contained in the letter of February 3, 1909 (R., 20), in 
which it is stated that in a similar case it was decided by 
the Secretary of the Interior that the appellant was entitled 
to a fee, but there was no way to enforce the refund of 
such fee without resorting to disbarment proceedings, and 
the Secretary then said: “Such a proceeding would be so 
inequitable that it does not deserve serious consideration.” 
Relying upon this decision, and in the absence of the re¬ 
quest from J. B. Cralle and Company, the appellant was 
justified, both legally and morally, in refusing to refund the 
fee referred to to the Commissioner of Pensions. 

The fourth ground is that the appellant wrote or caused to 
be written a number of letters during a period extending 
over one and one-half years, containing language which, it 
is claimed, reflects upon former incumbents of the office of 
Commissioner of Pensions and upon the administration of 
affairs in that office (R., 10-21). The authenticity of these 
letters was attempted to be proved at the so-called hearing by 
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witnesses to whom the oath was administered by a notary 
public. 

It is contended that these letters do not show as a matter 
of law that the appellant was in any sense disreputable 
either as a man or as an agent or attorney representing 
claimants before the Department. They may and probably 
do show language to a certain extent unparliamentary, but 
they do not indicate anything else. They do show, how¬ 
ever, a commendable fidelity and zeal on the part of appel¬ 
lant for the interests of his clients, and indicate clearly that 
the trouble originally arose between him and the Pension 
Bureau on account of his unusual industry and activity on 
behalf of those whom he represented before that bureau. 
These letters, it will be observed, were addressed to former 
Commissioners of Pensions, some of whom have long since 
severed their connection with that office and who took no 
notice or cognizance of the matter, not preferring charges 
against the appellant during their term of office. If there 
is any reflection in them upon any one it is upon a former 
Commissioner of Pensions who has long since retired to 
private life. The Secretary or the Commissioner of Pen¬ 
sions would have had the right to return the letters to the 
appellant, declining to allow them to be placed in the files 
of the Pension Office, but it is submitted there is no right 
on the part of the Secretary or the Commissioner of Pen¬ 
sions to take away from the appellant his means of liveli¬ 
hood for such acts, unless the Secretary has the inherent 
power to punish for contempt by disbarment any agent or 
attorney who in his official correspondence reflects upon 
subordinate officials of the Pension Bureau or the Depart¬ 
ment. If any charge should be based upon the acts of the 
appellant it should be that of a charge of contempt rather 
than a charge that he is disreputable; yet the charge of 
contempt would not be justified in the premises in that the 
letters reflect, if there be any reflection contained therein, 
upon former Commissioners of Pensions and not upon the 
4-P 
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present official who has preferred the charges. The Secre¬ 
tary, however, has no inherent power to disbar for con¬ 
tempt. If he should have, his power in that respect would 
be greater than is possessed by Federal courts; and if he 
has power to disbar for causes not mentioned in the statute 
he is exempt from rules upon the subject laid down by the 
Supreme Court of the United States which are binding 
upon those courts. In Ex parte Robinson, 19 Wall., 505, 
a Federal judge ordered an attorney to appear before him to 
answer a rule to show cause why he should not be disbarred, 
and the attorney appearing stated in an offensive way that 
he had nothing to answer. The court thereupon stated that 
the attorney’s language and manner were offensive and 
ordered the clerk to strike the attorney’s name from the 
rolls of the court. The Supreme Court said: 

“The law happily prescribed the punishment 
which the court can impose for contempts. The 
17th section of the Judicial Act of 1789, 1 Stat. at 
L., 73, declares that the court shall have power to 
punish contempts of their authority in any cause or 
hearing before them by fine or imprisonment, at 
their discretion. The enactment is a limitation upon 
the manner in which the power shall be exercised, 
and must be held to be a negation of all other modes 
of punishment. The judgment of the court disbar¬ 
ring the petitioner treated as a punishment for con¬ 
tempt was, therefore, unauthorized and void.” 

It should be remembered that not only do attorneys at 
law practice before the Interior Department and its bu¬ 
reaus, but also agents who do not belong to the legal pro¬ 
fession, and it should also be borne in mind that the office 
of Secretary of the Interior frequently has for its incumbent 
one who is not a lawyer. If these laymen, unfamiliar with 
the traditions of the legal profession and of the rules of 
professional ethics, with which lawyers are familiar through 
training and experience, are to be held to a strict compliance 
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with these rules and canons by an official equally un¬ 
familiar with them and vested with arbitrary and despotic 
power, it is manifest that a dangerous power is given such 
official, in the exercise of which frequent acts of injustice 
may be exercised. The safer and more common-sense rule 
for the courts to establish is that the Secretary of the In¬ 
terior, who is merely a creature of statute—an administrative 
officer vested in some instances by the necessities of the 
case with a quasi-judicial power, when his power in a given 
case is defined by statute—has no other and further power 
than the statute gives him. 

The grounds which have been herein stated are all of the 
grounds on which the disbarment proceeding is based and 
which the Commissioner of Pensions holds show that the 
appellant is disreputable. It is the contention of the ap¬ 
pellant that if every act charged in the citation were true 
that they would fail to show that in any respect the ap¬ 
pellant has been guilty of conduct which could in any 
meaning of the word be termed disreputable. 

Conclusion. 

It is confidently asserted that the record discloses that the 
appellant was not accorded a legal hearing in contemplation 
of law. It is also contended that under the authorities the 
word “disreputable” used in the statute has no common or 
general signification and the act of July 4, 1884, is void for 
uncertainty in so far as it attempts to authorize the Sec¬ 
retary of the Interior to disbar an attorney who is “dis¬ 
reputable.” 

The appellant has been an attorney in active practice 
before the Interior Department and the bureaus thereof 
more than thirty-three years and is now representing hun¬ 
dreds of clients before the bureaus of that Department, and 
it is submitted there is not a single line in the record show- 
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ing that he has ever deceived or in anywise attempted to 
defraud a client—not one word from any of the many 
thousands of clients he has represented reflecting upon his 
integrity or even criticising the manner in which he has 
conducted himself as an attorney. Realizing the fact that 
the appellant is a capable and efficient attorney, loyal to the 
interests of his clients, and that he has never deceived or 
defrauded any of them or violated any rule or regulation 
of the Department, the Commissioner of Pensions, having 
absolutely no ground on which he had the shadow of a 
right or claim to prefer charges against the appellant, for 
. >* .reasons best known to himself conceived the idea of charg- 
-/• ingRim with being “disreputable,” and alleged as a ground 
•fh$ffi6i*j certain matters which by no possible construction 
show the' appellant to be disreputable. Assuming, therefore, 
that the appellant was accorded a legal hearing, although 
• the record discloses the contrary to be true, assuming that 
the word “disreputable” as used in the statute is not in¬ 
definite, yet it is submitted that the appellee has no right 
or color of right to disbar appellant, destroy his business, 
the work of many years, and deprive him of his property 
rights therein on the charges contained in the citations— 
matters of which former Commissioners had knowledge and 
to which they paid no attention. 

It is, therefore, respectfully submitted that the action of 
the court below be reversed and the appellee, the Secretary 
of the Interior, be enjoined from proceeding against the 
appellant on the charges in the citation or disbarring him 
in accordance with the recommendation of the acting Com¬ 
missioner of Pensions. 

Charles Cowles Tucker, 

J. Miller Kenyon, 

Henry B. F. Macfarland, 
Edward S. Bailey, 

Attorneys for Appellant. 
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